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. -~ make {t a felony to solicit or receive funds from a medicaid patient: - -
+ . .as a condition of entering ot remaining in a nursing home. Like-
.+ 'wise, Congress sought to protect the disabled from iscr.iminatto.ry

!

- Dirksen 8enate Office. Building, Hon. John Heinz, chairman presid- ~

DISCRIMINATION AGAINST POOR AND™

. DISABLED IN'NURSING HOMES . .~ =

g MONi_)AY-, OCTO’I;ER‘I. 1984 -

| S  U.S. SENATE, L
' SPECI'AL COMMITTEE ON AGING, - '

. o o "Washington, DC.
The committee met, pursuant to notice, at 9:35 a.m,, in room 628,

e,

.

in N - §
%resent: Senators Heinz, Glenn, and Burdick. . -
Also present: John .C. Rother, staff director and chief counsel;
Stephren R. McCannell, deputy staff director; Diane Lifsey, minority
staff director;. David Schulke, investigator; Isabelle Claxton, ‘com-
munications difector; Robin L. Kropf, chief clerk; Kate Latta and
Leslie Malone, staff assistants; James. Salvie, investigative intern;
- . ,and Gene Cummings, printing assistant. ) o

OPENING STATEMENT BY SENATOR JOHN HEINZ, CHAIRMAN
Chairman Heinz. Good rhorning. As the chairman of the U.S.
Senate Special Committee on Aging, I have convened today’s over-
- . sight hearing in light of incontrovertible evidence that many nuj-
ing homes in this country restrict or deny accegs fo our Nation’s
most vulnersble citizens—the elderly poor and %d . *.
- Findings of a recent conimitted investigation 3™ that in some .
areas of this ¢ountry, up to 80 percent of what are called federally
certified nursing homes are repoxted to actively discriminate
against medjcaid beneficiaries in their admission practices. These
~ acts of diserimination are a flagrant violation of U.S. law. ' g
. The committee and 1 are deeply distressed b{ this evidence. We . ..
“»are equally distressed by the apparent glaring lack of enforcement
. of the law by both Federal and S%ate governments. o
. The immediate victims of .thege illegal practices are the 18 mil-
lion Americans who currently depend upon medicaid to pay for the -
. health care they need. But virtually every apparentlg secure . -
' . middle-income  American is a potential yiétim, too. At B recent .-
 hearing before this committee, we learned that two-thirds of all
-middle-income patients in nursing homes spend 'their life savings .- . -
" within 2 years of admission and become medicaid patients. C
~ The 'intent .of the Congress in assuring medicaid beneficiaries .
equal access to care is clear. Back in 1977, we enacted legislation to . -

o I T (.
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‘admissions prpctices with its 1974 amendments to section 504 of
th%Rehabi,lit n Act. _ . S
_But the committee’s inyvestigation into nufsing home practicey
- .documents that nursing homes do demand ‘cash payments before®:- .
they will accept a medicaid patient. The family of a patient may be,. . .. *
asked to sign a private pay contract, pledging to pay out-of-pockeb:’ . -~
. for care already paid for by taxes and promised under Federal law; - -
These contracts can stipulate fees of anywhere between: $20,000., - .
and $50,000 annually for up to 3 years. - - ‘ Le T
The committee has also learned of instances where' certified ' .
homes actually evicted residents once they spent down and became
-medicaid eligible, unless their children were willing and able tof:.
pay private rates. That many of these children are older Americ¢ans “- .,
themselves, with -after tax per capita incomes of less than §$10,000.- -
annually, makes-this type of demand gorally reprehensible as well:%." "
as criminally illegal. « - - . S
The committee’s investigatifn revealed that illegal admigsion: .
¥ractices have grown like a cancer in the nursing home industry.:: s
' Today, in my home State of Pennsylvania, in the Philadelphia % .
area, 'for example, some 80 percent of providers are believed to’ %"
have engaged in one or more of the practices that I have just out-" -
‘lined. Sixty-six’percent ‘of the homes jn a county. just outside DPe-: ' -
troit demand, cashi payments. before they wll provide a bed andi *- *
. care for a medicaid patient. Recerit estimates by a New Jersey task -~
force say that 1,800 families are paying the private fee for a family .,
. member who is medicaid eligible. Each year, these families pay out
$36 million for care that their taxe have already paid for. L
In these States and others throughbut the Nation, love and des-
ﬁeration are being grossly exploited by indifference and greed. But
ow did werarrive at this juncture, only 20 years after Congress
- proudly assured America’s aged poor and disabled that they would
receive adequate health care services, regardless of their income? .
The answer 4s complex. ‘Part of the problem is that States have
 attempted to minimpize increases in their medicaid expenditures by
slowing growth in the number of medicaid nursing home beds, even
as the population needing them has continued to grow rapidly. -
These trends havetcreated a seller’s market in which nursing
" homes operate-at 95 to 99 percent occupancsyrates, and can affor
to pick and choose the most' profitable patients. In the seller’s.
market, only thé healthiest and the wealthiest are admitted .for-
care. S ‘ c
A second reason for" nursing home discrimination is avarice, ,
greed. This seller’s market is lucrative for nursing homeg, so much .’ .-
go that in 1983, the California nursing home, industry. actually™: ;.-
* fought agalnst a proposal that would have allowed the buildjing of
" “more facllities and nursing ome beds., - . S
We frequently hear that medicaid reimbursément rates are too
low, and in some States,-this is certainly’ the case. But: we also

' know that investment analysts are recommending nursing home

stocks because they promise as much gs a 20- to-48percent returi . |

.. on equity per year, . - - T .

- ' Meanwhile, the refusal by some nursing homes to accept medic- -

. . aid patients contributes to higher health care costs for us all. Last -
~year, the General Accounting Office reported that each year, medi-

) . . . . . . v
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‘care gid medicaid pay a ps miym. price.for as.inany-gs 9 million:

patight'days Foypatichts bugked Uip.in hotpital, bits, while.awaitin
digchgige to.» nursitig home, despite’ thef, avallibility 6f an -ade

quafe:number of nusging home beds.‘ e c e R
. I discrimipating -\xjgai_nst'j'i‘ndi\»ic_l_.uals‘,_v\ﬁﬁi] heayy or special‘care.
- needs; nursing. honies: penalize. the+hospitgls, whg want _to réspond::
appropriately:to ourGovey nment’s new BRG,; o prospective.ipay-':
-ment, system;*hut “ate undble to pluce patients "pvbnﬁa:tgly;in;.-;_lﬁngn
. termiicare fucilities. These. Jbuirriers:f adrission’maywell under-
mifies our héylth care reforin efforts, b rethey have a:changce:to

. Liosérs in'this equation arg:the: most vulngrable members of our
to gare for-the dged poor, -*

- society. The:refusal 'by nuisihg:. homé;
i and-disable izeoupled with the powerful in@ent’ivéély-}tha‘t, ‘we hay
- v minndated for hospitalg-and the cleardndiffersiice of State and Fed
. gral“Goverrinients tg the problem, threatensito - corifer -upon ou
.-aged. and di_sawed the“status of bogt people of'the American healt
" care system. We are, hete this‘morning. to enslire that this Govern-"
ment:does not cast them off darid-remainindifferrit to-their plight. =
I would liké at thig“time to-welg me :our: first’panel of witnesses
~and"ask our fiyst witness, Judy 'B?gsei‘:"t ‘pledse - proceed-With- hel
“testimony. - iiUi. o UED ae e Ml R
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STATEMENT OF JUDYXMOSER: MADISONYILEE, TN

NURSING HOME ADMISSIONS DIRECTOR AT A NURSING :HOME..
CINTENNESSEE PR T S N
. Ms. Moskr. I Was previously émployed by a nurging. home'in Ten:
.- nessee] was the ‘activity directors gociakgeryice direotor, and"direc

. L S

A tor o "'r-admissiohs:-_‘.';l_.wor‘kéd'f:.th'eré';:At?.year--"afhd& half, -and wé Had. "
=i several manggemént-changeovers. T R T B 5
7 "We:had previously: heen mdnaged by-a nurding ‘homeé:chain, andil i,
.. know that they were'in it foFithe money; too, ‘but they thought of. ~ ™
L the patiend:first, bef_qge‘the.moﬁey\. LT L RIS
. 7..2%-0n May 1;a new '.h'_i'a'pagemeﬁii_"compdriy.-.took’-'-'pﬂyer,-und'-"..‘_the ‘conr B
% ptantly talked” about how they Wwere thérg for ‘the: money," efdrd:
*. this company took over:l' had one waitingisyf and:1 ‘was told-to go t
-, by the waiting:list, and when.a rogm,carme open; whoever wasifiext
' of*the list would:get thesroom. When':thie yiew, company took over,.

\they jmmiedjately. came: in‘and talked*td mé about the -admission’

: )' rotedures, und ‘they. told+mesito ‘make. two ligts, one ‘private pay’...; . v
. uand one medioaid:I'said, “Car. you:do thiat? That.is not-leggl.That - B A

-, i4g discrimithating agajnst them: s
% He said,"*We can (}b’,it‘,‘ and Js_-.,a_ mattéi-of fact,
State a favor by.saving them tax dollars.” .7; L TN
The nursin'g'.home"':wns‘.}lmown o be'a, good :place; wé*Had 'a good -
“+ nursing.home, and we_'_._b"‘m;e‘d dbout people. YouMyeed to care if you'. -
- rwork:With old peuple. * -, R I N SR BRI
« % Thedt people constan‘t}y/;‘?;s&id,- “Youthave 'tdo. Yhang' feelings to . i
+.work here,” and they © nstantly talked about that they are here’ AN &
ifor the ‘monTy;, they are not herefor thé fainilies or the patients or =,

.

- Ttolbe he,lpfg_,,t’u the’commubity or the poor. people. “We are herg to . -~
"o make money” ik Wi T
SRR TN PE s oy
s ‘ : Ce Ao
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.mide It‘a hordé; just another plage for thent

t- wag'd:home. We méade | - place.
o’ liva. ‘and’-be” happy, and not a place.to ceme and: die,. where:
-nobody laves ‘you.:When they tégk over, they started: talking' this
L avway"They made” thewtdtement ‘that- they were going to-keep the «
".. " pglients ‘out of the: front lobby. Weé'had. several ,-'Daxnt's“;ﬁhatA‘-;)',_ust-.}_. =
- Hefuged to go-anywhere else and 8it: 1 told: the new dWner that. this”
WA, fgffﬁi*‘"? home, and’ they. shoyld be allowed to f:s_x't';:.w.bere= ‘they"
~wanted fo. " L T T
-“>He saidy “It i/ not g home.
“them to;l_i;\{e,.‘_’-"‘\‘ B T Y
_j}s;'aiol,1 "As-leng:. as 1 am here; i will not be an institutlon, be: . ™
. ‘cause it-is their hgme." They ‘were loved; dnd they knew they weye, .- "
~and they knew they were wanted there. . >~ .~ "o w0 T
> I+jugt: couldinot. wotk there ‘any “longer’ and"take‘,_thqit_fhome. T
i« ‘away, beause that is what'the néw company did, and because we =~ #
v had always donie things. by the rules, until they came—you know, /"
. 'peoplé‘come to you, and they rieed a room, and you knpw they. niged”
“a roomy; The families have to work, and these people have fo have. <.
+somebodiito take care of them: They cannot stay at home alone:., = :
. "'nése people;y unless ‘they had money for private:pay, the new .
' owners woild notlet me admit them.: You know, syou have got™ -
+gomepody that you know needs to bMthere, and you know-they do-
ot havé “money, that they are poor, and they told mewthat we - . .
~.'would nét take anybody 'with'ogit-private‘\bayifﬁrs%&ven an‘SSI.pa- ..
tiéntwho was already proven to be needy,even pabiénts from-other .
~._-nurding: homes -who- had already been- approved, ;hiad approved . . -
PAE’s; .and-we would have been-reimbursed from 'day one.“They - -
“had tQ come’up with the monéy before we tould admit them, Ijust - . =
- coulld not . tell {)e()ple',‘ ““You ‘cannot, come, hers,.even though you -
i "need’a room.'" It really hurt me to -quit,:because it meant a lot. to . .
.. me. But I just could not be partof it. - =~ . oo
" 'The State, the tuley and regulations.are what is wreng. They-are -~ - - *
not etiff enough. These people have lawyers, ‘and they krow exactly = .
'what they.can get by with..Sp*the: rules and regulatjons need to be - - |
gtiffer, su people cannot make millionaires: ?ut;’ of thémselyes. ' .-
_:__tl'igsugh,o,ur old people, -~ T b e
.~ What is needed in nursing homes'is pebple who care. When: you' -
-gét a nursing home:where pepple care; and you have ‘a-good stafl, - .
.. and the patients are Happy,-and then spmeoné comes:in and takes.
“» it all'away—it-is'not-right, and‘something’'needs td.be done, .. = "7,
“ .. When [ wasg filling some beds, and'I'had taken some medicaid pa-
. - tientg. who were ’a-lr‘eacby' approved medicaid, ope was. from'another -
‘nurging home-and -had an ‘approved PAE; and I knew the rules,™.
. ~and'1 knew they would, be:approved from day 6ne for our facility, '
L g0 'Ifwag-gal‘ling:_peoﬁle ‘on the waiting list, and evidently, soméone "
" . _on the 'waiting list knew it ‘wag against the law to charge rivate\‘.s\_”-',
e [)ay to an SSI patient, and they called the State in Nashville, the .-
%Y licengure bpard: That afternoon, ‘the administrator came into my -

i institution and jut, o place for"

.+ office ‘and said, “The State just called me and jumped all ower me -
e for chdrging private pay, to 'SSI .patients. Who on that ligt would.

2o have called the State?” - o~ o et o e
oo b oo Tosaid, 1 have no.way ‘of knowing.” ‘I,-,had;jcal-led,“ﬁbqut,.10 fami- "

". , o .> ‘lieS\- .:. . v

L P N ‘ : . N . . L
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e She saidy “Well, we. | 'qd{-t'd"kggwr;ivﬁlho it 1§, b ]
7 “have anybody in here who wduld call theStaten it KRS
o After Tiquit, Trcalled the .State; becauge: the owrnéisg werestill,

7% doing that, und they “were. nof reimbursing. people.. PooF peoplé
L \ - were going. aud borrowing ‘money. for-:this ‘ahd mdy never gét i
0 backy you-kngw, because they would ‘nevet-reimhurse ‘them. Phey
:3;} they were not supposed to rejiinburse ‘people: So-they.did:g

- off them again in" Naghville. The . licengure ‘hoard "was bl “the

0 awicer But Tdo know that since T left, -atidi dince that has happeried
-+ s they are still doing that, even though the State has.bee ,.
Lo twice for it L e a3

‘.. Chairman Hrinz, Ms: Mose#;"is ‘there moy

- to tell us on'thig? .. . - v
7 MS. MOSER, No; not right now,,

r
=3+ % Chairman Hiwz 1 hdve sorme’ q\testions’ I _.
.+, .. ‘you, but-firét, we want.to hear from' the- othey: wi
.. panel. I-appreciate. how ditficult. it:haé been for-

YOour:to: te
inis, ;  seen ‘beople, ‘deferiseless peopliy hugt,.
. criminated- against, and. you' have.tried fo ‘do what ybu’ nof ‘only-
2 “thought ‘was the ‘right ‘thing, '{m’cj,17&1]:)’{;‘-“‘b1l-t=2-e§l_§d"Wh'é_i't"-Wagﬁ'_tshg’legal,;
. thing, You:tried to get'the/nursing, horhe oot only:be a good: pro- "
7 vider to'the patients,-but:to be honest and*law abiding, and:o Vi

Fotisly, it was very painful and. frustrating-and hurt

o
"

“"this, because ybu have séen ‘Deople, deferiseless p

d A B

o director and socinl worker ata nursiig. home it Tannessed., . 1. . AR
" The nursing:-home was, previously- managed; by.y company bused an” Alabama. On
27 May | 1984 & new company assumed imanagement of the*home,.We were the fif-""
e teenth facillty in'this'organization. B . - R
i Before this company took over we-had-a good, ki ad, and caring staff. We all made .~ ¢
., . ‘it onebig happy family. A good{)lace.to live. We mide it a vitalipatt of thé commu- ,
Ani\t,y,- ind made the patients feel happy, wanted. and:very much:loved. We. were oty 5 uh
=TV three times.bicause we were such, & different ki‘pd of nursing home, the kind = ;) =~
Biey all should be. - - S i ' L el
s A8 T was'in charge of admissions, I was approached by the regional admihistrator! : el
1o May 4 about the waiting ligt. He askgd e how mdpy people on' the list were @ ) iy

. private pay. Because we hmf previously made no differéhe in private pay-and. med--~ ¢
' 1caid patients, T had no way of knowing this, He told méas of ‘that day t e wold |, i
be two lists, one for private.pay and one for.tnedicaid: 1 ypked him if this wag legal, ' o),
.. he said it wes, and. that: as 4 matter of fact ‘We.were: doilig: the I'State” a favor by «
v tuking the private pay, for'we. were saving them tax dollars, I, usked him, "If the -
Lo diserimination Lboard questioned tne- about’ this practice, was I'supposed:to sHow \

-."them both liats?", and he replied, *Yes,™ ol T W T O
~On May 10, I wag enlled: into_the frot office to tulk with theregional adminisirs o

P o toll ; trating: ful to you. Tt'is . w. -
-0 “hard:to tell.of one’s pain, and: frugtration and hurt-and .weinre ap- S
b",' ‘..' R preClathe, o .0'_- ‘if'.v . : .:.’:. a7 ,-‘ .,’ o .» SN e ‘- ,
o W lthankyou, et v e T b
- me -,'["_I-‘.he-prepuréd Stat'e'm,e'n.t‘f:of‘ MS "MdSer_ f()nO‘NS'] ;- _.'.;’ "3:_'»'
- . R ," \Q -. I ' . : P :‘ .__,_:. o . u : v .}.: . I ‘. .V i. ‘
[ S e PREPARED STATEMENT OF JUDY Moskr ™ | e LT
. R - . HE L T '__'".-”.'“ . ‘. X N "-,".'-_s.‘.‘, ,f'."‘ o
. The following are ‘Tciderits $hat oceurred wiiils 1 was:emploiypd as-an admissionis o ,*\ .

~. tor. about the admissions *policies. He told ine we’wauld not%a ‘anyone without
- iprivate pay in advanice, If they weie medicaid or SSI'they W()Ulmp‘!\g untik-the first’
% o check was received from medicaid. I told-him I-did figt think' the 2 tate’ would ap-
rove of this provtice since an 8SI putient haa alréads been ‘p_roveh"-neeay-bv,_thét}"' -
: Mate standards. He said, this tompany is- herd to:make money’ and that. al¥ pas A
.o liahte "wonld” pay private in advance.. . T T -
e O duly 9y Treturned from miy. vaeation (o' find there ‘were folir, empty beds and | ,.
o had o get ‘them filled. 1 filled ‘three of them with medicaid.approved péople, and,’

w0 -each had to pay privute[’})urv;in ‘udvance. One ‘of these-aven Had un approved pread- *

2 migsion evaluation |PAE} from the fagility In which: the were _trannf«rrin? from, - .-
ond would hitye-been approved from ny one for our ficility. | had another Inquiry . -
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o w-.the-‘}'fourth andifinal bed that evening’ The family wanted '_.to_'\tra;nsfer her to us
*frdm_another nursing home in order-to be ‘closer td her. 'Shé had an approved PAE,
: + .. wag. SSI -only, and-would- have beerr approved from -da¥.one.for our facility. The

i

ly, .
-/ family uskedv.t'o see mb the'next day. I told theni before they:dame I would have to’

i . have private pay in-advance, and asked, if they could handle:that. they said they
v tol1ld, then: asked, 4f ghe was approved would- they dget any money back? I then, pro-
i :ceeded totell them that they would be reimbursed the entire amount ($812), when

#he was-approved for:our facility, They were'relieved anid said they would be in the -

. comextday, o, . - o L SO Ve e
R A,t*th{? titne, T went into the office to tell the nursing home administrator that we
“u7, " were full again.'She wagited a run down on thé patients to be admitted. Everything

% \was fine with her until Iitold her about the reim irsement: [ had assumed that this -
© 4o new company would reifmbursé, since it had.been the golicy of the ‘;&'revious compa;.
h e"do not: reim- -

" i ny and-also a State regulation..I told her all of this. She stated,
.Y« .burse peoplé.” I said, “Let me get this straight, medicaid will payfrom day one, plus

"o we will have collected private pay for the same period, i that not double billing?"
|, .. She saw immiediately that I' knew'what I:was talking about and’that I 8aw what she
i, . was <doing. She changéd her tune on' this. She said that we:would hold off on send-

! Ing in"the PAE untjl the first of August, then we wou]d,not"be.doublé.billin% Il Jpld. .
olding .

‘her that was'against State .regulftions alsd, she said. it wasn'i.: She said by

off on'the PAE until August we dould by rights collect ithe private pay without get-.

S ting into’ trouble, besides we would have-been making $5 per.day more this way. I
- peked her, Do you mean:for a

. .could help them save this money?'-She said,.""The families are not what's important

.. here, we are here to make money. "'I'replied:\“Lady, 1 don't know how.you can sleep” " - -

ar: *at night; but I can't.” I was very upset and left her office at this time. """

-, - On July 13, my friend Mrs. Bowers and I were still upset. We saw what the home -

© . was com nf to. We both had the same opinion.of what a nurging home should be.
. Through a
.t tients” rights and win, but we saw that with this'company we/coflldnot win. We did
- not want to be a part of what the nursing home was tgobécomé. We were totally
dedicated to making the patients 8 happy as we could/ We went anytimexday or
night a ’matient needed us. We stood: together through tfouble and stuck by the pa-
' & tients. They felt secure through our working together
~‘about the new practices and decided to turn {n oug
.. hot suﬂﬁort this digcrimination. R ‘
We
basis to see about them.
e I‘h_o's)e my testimony will help.
I wi
. 'respect in the.world. _
Thank you very much,

Yoo -
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Chairman HEINz. Our second witness in the panel is Julie Green,

who has comesall the way from:California to be with us. -
- Mrs. Gyeen, would you plesse proceed? |

* ' STATEMENT OF JULIE GREEN, SEBASTOPOL, CA

T e

' Mrs. GReEN. In January, my mother had a massive st‘rbke,'and-‘ .
“the doctors, did not ‘expect her to live. Well, of course, my father

N Jad-some savings, and we checked around and found what was sup-
..~ bosed to be-the best convalescent hospital in Fremont, CA. That 1s -

. whete my dad said ‘'we are going to put mother.

We_had to sign a contract, stating that we. would pay $1,600 a

"2 'month for 1 year, and after that, if my mother, ]tved .that long—
* = ;. which no one expected her to—that they would take het as a med:
+icaid patient; in California, it is called Mgdi-Cal. . L

+ o Well, I startéd applying for Medi-Cal for my mother after the -

" ... sécond month, begese we could see that’the finances just were not

;.-'.; ~ ., there. My father thought that he could maintain, that, plus his own L

. .. place to-live. I applied, and it took me 8 months to get Medi-Cal. As

... .soon es they found: out at the convalescent hospilal that mother |
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, jasley $100 more this month you would make a -
" poor-family have to probably bofrow the money and, never get it back, when we °

| other management changeovers we had been' gb fight for the pa- -

#r them. We talked at length -
rfesignations because we could

ve continued to be supportive of‘t,__h'ef patients. We visit them on a regular :

| go all the way to help our old people; 'Shey;deseEQé_all the hai)piness and
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.~ was. authorized for Medi-Cal—I had not picked up the stickers, . ' . "
% nothing—the adniinistrator called me, a few minutes after 8 a.m.
.- '~ in the morning and said, “Get your mother out.” R

g My mother could not speak. She had not been able to speak. She ,

wag completely paralyzed-on her right side. She had yirtually no
use of her left hand, and she had no way of coramunicating. L
I saw her not abused, but neglected. And to get-to the point, we
- had to move ' my mother that day—not tomorrow or next wegk, but -
that very day.-We had to get my mother out of there. e s
..~ 1 told the administratar that’l had to go to Hayward to pick up ,
3 *the,Medi-Ca] stickers for my mother. I.said, “Please, do not bother L
~ her,” becau®e she did nol understand. She had lost 85 percent of
‘her mental capacity when she had the stroke. And I said, ‘“‘Just
~ leave,her alohe, pleage.” He told me that he would. So, we went to-
~ get the stickers. and so forth. We came hack to the convalescent
hospital late in the afternoon. My mother’s clothes were packed. .
She ‘'was tied in a wheelchair. Her bed was stripped. The mattress -
was rolletl up—that day. * S ' '
o And befére they would even admit my mother, we had to give
-, them a check for $800, right up front, and after that, it was $1,600
a month. And mother stayed in there for 4 months and then went -
to another convalescent hospital that accepted Medi-Cal patients.
She got, I would say “probably {be care was the same, if'not maybe
~even a little bit hetter. The first administrator told me twice, on
two different occasions, thut he would like to be able to take Medi-
- Cal patients, but they just lost too much money. Now, this isa pri-
" vate family, from what I understand. They own approximately 12
i?watescent hospitals in northern California, ,and they charge
" &),600 a month, not including wheelchair use, medicine, feeder
tlbe, catheter—it is'just not, right.f. - A .
o Chairman Hrinz. One question on your B’ory‘,' Mrs. Green. When,
" you received, word that they were moving’ your mother out, did I
" hear you correctly when. you said that you and your. family paid
-some money ior her to be there for a'while? |, ° ' : .
Mrs. GreEeN. Oh, yes;.we had paid ,$1,6()0‘a month for 3 months
up until that point. , ~ * ' .
~ Chairman Heinz. ‘And then, when they moved your mother out,
at that point, you found another nursing home that very day?
o Mrs. GrerN. They found it for us. - . o . ..
" %airman Heinz. They found it. How did that nursing home =
corfPare to the home where she had been? ~ . .. o
- Mis. GrpeN. It was every bit as good. oo o ' :
- Chairman. Hewvz, And yet, one would take Medi:Cal and -the .
other would not., =~ °~ - .. . Y S
. Mrs. Gireen. That is right. . : “
" Chdirman Heinz, All right, thank you. I will have some more
. " questions for you. ‘ ~ S
[The prepared statement of Mrs. Green follows:] - Lk

My name is Julie (ireeN and I live in Sonomu Courty, CA. My parents live in -
Fremont, CA. On or-about JNnuary of 1984, my mother, Julia B: Rockett, had a mas. - A
siv§ stroke. This left her completely paralyzed on her right side dnd unsble to .
speak. She also lost-approximately 85 percent of her mental capacity. Mother stayed
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in tiﬁ hospltal tm,nl the review board decided she was stable at which point we
wereftold she must e maved to a convalescent hospital at once. We admitted her to
" a convplescent hospital on January 30, 1984; .
71 began “the progess of applying for Medl-Cul That took 3 months. I was tol
‘mother had been approved, after so much. redtape, and to come-back to the s
.service agency in Hayward the next day after 11 a.m. to pick up her stickers
_ they made retroactive to May. That’s wheh the trouble started. Orf June 3, &Y ap-
' ~proximetely 8:06 a.m,, I got a call from the administrator of the convalescent honte
_esking us to get. mother out that day. He knew I was picking up dhe Medi-Calstick-
" erg. and .he didn't wdnt my mother to #lay unless we continued- to pay for her care .
" ourselves. But-we touldn't afford to do that. I ‘asked him to please leave mother " -
alone because she did not understand what was happening. ?\fter an_exchange of .
words. in which I was told that he was “running a business,” Mr. Curry-agreed to
. # " legve mgther alone and I assured him he would get his money. When we arrived at
the homg that aftern@n with the. stickers, mother was in a wheelchair, her clothes

were packed, her 4d been stripped and her mattress rolled up. I could not be-
lieve it. We then aske§-them if they would take the May Medi-Cal stickers and were

. told “No.” Our private funds had run out and they wanted my mother out, period. "
The home is licensed to aceept Medi-Cal t:ttieir policy is.that-they won't accept it
until they, trave received $1,600 per mon “for 1 full year. This $1,600 does not in-
clude things like any medncatnon wheelchair use, laundry, ete. -

" Thahk you for agy und all'help concénlng this and some pmblems like thus, some
worse, ’
By the way, theae thlngs can arfd do happen to people of all ages,.not Just the

* , elderly. It is just easier to mistreat them because they are so frightened to say or dc

-« ‘anything. The {Y know what can and does happer to anyone who complains about’the: - -

“ 7 care or lgck of care. Thlngs have o be changed. ¢

~ Chatrrhap ? HEINZ.. Our third - w1tness on the panel is Robert_
Snook fmm Bayvﬂle, NY. : .
Mr Snook :

STATEMEN® OF ;&)BB,RT B. SNOOK, BAYVILLE, NY '

" Mr. Snook. Senator Heinz, my mother suffered a stroke on- May

22, 198% and was admitted to a hospital in Manhasset, NY, where
_ she lived. The stroke left my mother paralyzed on her left snde, and
the course of her recovery was very slow. ]

The physician at first thought that the best chance for her recov- -
~ery was to send her to a rehabilitation center, but none of the cen-
_ters.in our area would accept her. This requlred a quick course of

. action, because my mother had been in the hospltal for approxi-
ately 6 weeks, and the hospital was mterested in discharging her
a8 ramdly as possible. And also, my mother was mcreasmgly digsat- - .
isfied with the type of care she was receiving in' the *hospital, as it
\;‘ras not the type of care that could be prov1ded at a skllled nursmg

ome,

* We were able to locate a suitable nursing home for. her in Glen -
Cove, NY, and my mother was admitted to tkis nursing home on. '
- July 10, 1982 ‘At the time of her admission, I signed an agreement”
which stated that she would remain a private- paying patient for,a. -
period of 18 months. ‘At that time, I had no idea how long. she
. would remain in the nursing. home, or any knowledge, of my -
mother and father’s personal inancial situation. The nursi g home
also informed me at the time she was ddmitted that m mother .
whas nof eligible for benefits under medicare, .

.. When my mother-was admitted, I paid for the first mo t«h of her -
- stay, and shortly thereafter, a check for an additional 2 onths, as *
a secunty dep081t Was sent to. the nursmg home Pay nt for the_f, .

‘, . | “: 1 . . B ,‘ '.l".‘ ) .'.“ -.. . \
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» next 2 months was made from nly mother’s personal savings ac-

-count and money contributed.by my brother and myself. .
It beeame apparegyt that some other means would have to be

~ found to finance -her care at the nursing home,.as her funds were

being rapidly ddpleted. I explored the posstbility of obtaining a re-

verse mortgage on my parents’ house with one of the lending. insti-
. tutions in our area: When I discussed this matter with my parents’

lawyer, he told me this was a bad idea, since my father was living .

in the house at the time, and the house was covered under the

homestead~ provision of New York State law. He advised me to -

apply for medicaid for my mother. .

-also discussed thi§ matter with my own lawyer, who also ad-
vised against obtaining a reverse nfortgage on my parents’ home,

and suggested that I contact a law firm he knew-of t at, specialized - h

‘in meditaid and medicare matters. I contacted this law firm, and

they advised me to ‘apply for medicaid immediately,”and to make -

~no additional payments to the nursing home. " '

On October 8, 1982, I made an applicatiop for medicaid for my . .

parents with' the Nassau Countir Department of Sociad Services. I
supplied the department with all the material they réquested and

‘was told by the caseworker assigned to the case tha® my mother |

would be eligible. ' :
Shortly after-making the application for medicaid, I informed the
. business office of the nursin ﬁome that I had applied for medicaid
for my mother. One day While visiting my mother, I was called .into
the ‘business director’s office, and he told me that I had signed a

-me. But I continued applying for medicaid. - - . ,
About 6 weeks after I had initially applied. for medicaid for my

parents, 1 recéived a notice that medicaid had been denied because
I had signed an agréement with Glengariff Nursing Home to p'
for privaté care for 18 months. - S : )

- We requested a.fair hearing on this denial. A fair hearing was

“held in the first part of February 1983. The administrative law
Judge ruled that the denial of medicajd was improper, and the
-Nasgau County Department of Social Services was directed to pro-
vide medicaid retroactive to November 24, 1982, ‘

Degpite the ruling bf the administrative law judge,' it was not -

‘until June 1983 that the Nassau County Department of Social
S S({r\{icos approved ' my mother's eligibility retroactive to November
24, 1982, o LT " - ,

-~ As.[ slated previously, | was heing sued by Glengariff Corp. for
failure to'live up to the agreement I had signed at the time of my
mother’s admittance. O January 4 of this year, the suit was.dig-

missed by the New York Supreme Court, because the judge found -

that the ,nurs%\g home’ contract was unenforéeable, I have gince
- learned that Glengariff Corp. intends to. file an appeal of this deci-
sinm B o ' ‘ o ' ‘ '

I might also state that my mother’s denial of medicare benefits -

‘for the first 100 days of her stay #§ the nursing home was later ap-
_pealed, and again, an adminisirative law judge ruled in her favor.

Chairman Huinz. Mr. Snook, thank you very much. 1 will have '

- some additiopal questions of you. ‘ _ S
" r[Two Jetters to Mr. Snook from the Glengari{f Corp. follpw:]

b

contrict, and that he was going to hold pe to the contract and sue O

»




.';HB GLENQARIF FC@RPORATiol;J“" -

. A Nursigg Homgand Health Related Facifity”
S O

R S N A £
. : RS S
Y " Gctoder 4, 1982 o -
. .
.';.
Mr. Robert Smook R
25 7th Street DA : . > .
- Bayville, New York 11709 o ! ‘ )
.. . ’ 3 . . .
Dear Mr. Snook: - :

Ne have been extremely gtient in awalting payment amounting
to $2,915.87 ‘since September 'S, 1982 for the care of your mother,
Margaret Snook, A inpatient in our Skilled Nursing Facility: We had

sent three (3) payment reminddp letters to you previously, dated
9714, 9/20 & 9/24/82, - - .

Accordin?ly. you are in lefault under the
between The Glengariff Corporation and yourself dated July 10, Y982 -
1n payment of the above charges, Unless the charges are paid by
October 8, 1922.- we will have no alternative but to discharge your
mother from the Skilled Nursing Facility, return her to your custody
dnd to collect the sums dug Glengariff ,from the security account,

Sponsor's’Ag'reemont N

1 do hope the tota) payment wil

) 1 be' fbrthcoming and that Mrs. Snook
will remain here, s ’

’ ' o o
- . / ) ~
! ' -Sincerb]y. '
‘ THE GLENGAR IF FACORPORAT 10N . ‘
, « - "A Nursing Home & Nealth Related Facility"
_— . ' o

’

. ' ! ) .
- famnth Shidon
- o Administrator
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‘A Nursing ‘_Home and Health Related Facility”
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Octaber 13, 1982 ’ .

Mr, Rohoet Snonk e »
25 7th Street S B : . . R
Bayville, New.York 11709 . - 5 .

‘ *Dear Mr, Snook:

While we are appreciative of your efforts to make September
: payment for the care 8f your mother, Mrs. Margaret Snook, amount ing
‘ to $1,831.49 on October B, 1982 with the balance of $1,084.38 anti- , o
cipated momentarily, we must now take measures to ensure future timely
paymonts , -t * ) : '
’

Specifically, failure to render October paymen amounting to
~$3,006,15 by Qctober 24, 1982, and failure to render Witure paymsnts
by _the bth of the appropriste month will compel us 1o Ynitinte the
following actions: _ ‘

1. Request the discharge of your mothé\‘- froii our °
Sk11led Nursing Facility. .

2. To collect the sums due Glengariff from the security .
account. - . c .

. » : .
'3 Tn have a sumnons served to yoy pertaining to 1itigation N
for breach of the Sponsor'™ Agrecment between us executed
on July 10, 19827, : :

booinoour sincere wish thal future ey, onts will bo tf . \
and th .t Mrs, Snopk will remair an inpetient, here,

Sincorely, : -

»

o ' THE GLERGARIFF GORPORAYICH L
\ < "A Nursing Home & Hoalth Related Facility"

. ‘ !
N . . . , AR (
: : . fenneth \linston
. > Admintstrator
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Chairman ' Heinz, Our fourth and last witness on the panel is , -

Toby Edelman, staff attorney for the National Senior Citizens Law

~ Center, here in Washington, and a member of thé board of the Na-

. tional Citizens' Coalition ..'gor Nursing Home Reform, -
Ms, Edelman. . - .

STATEMENT OF TOBY 8. EDELMAN, STAFF ATTORNEY, NATIONAL _:
' SENIOR CITIZENS LAW CENTER, WASHINGTON, DC

Ms. Eperman: Senator Heinz, thank you for the invitation to tes-
tify before th§ committee this morning, I will be submitting some
additional testimony for the record.! . .o . :

The witnasses before me this morning have told of their personal
.experiencesfwith medicaid discrimination. And while these experi- -
ences are very disturbing to listen to, they are unfortunately not
unusual. Anyone who has tried to find a nursing home bed for an .
elderly disabled person will have a similar story to tell. . & -

- If the Yrospective resident, is a medicaid regipient, or. if the o

person will soon run out of private funds and need to become a
medicaid recipient, and especially if the person also needs a lot.of
" care, chances are very slim that a bed, can be found. Nursing

homes prefer private-pay or Belf-pay residents, particularly thoge = -

whose -care needs are minimal. The-reason is very simple. Since
pnvate-fpay residents’ are, more profitable for nursing homes, they
A . ? r

- are preferred. : _

I am talking this morning only about facilities that voluntarily =~

articipate in the medicaid program. With few exceptions, nursin
- homes have the.choice of whether or not to participate in medicaid.

" -But facilities that participate do so on

the problem. With shortages of nursif home beds and high occu- -
pancy rates, nursing horties pick ang/choose residents who are most
profitable for them. : ot '

nation against medicaid recipjénts almost 7 years ago, discussion of
the issuer documentation of its existence, and State efforts to -
combat it have alk increased. We at.the law cénter and at the Na-
Jional Citizens’ Coalition for Nursing Home Reform are hearing
more and more about facility practices that discriminate against

-elderly poor people who desperately need nursing home care, With
implementation of the BRG hospital reimbursement system, there ,

are more medicare and private-pay residents 'looking for nursing
home beds, and this decreases even. further what is already ex-
» tremely limited access for- medicaid recipients and other poor

eir own terms, and that‘is -

Since I first wrote about the froblem of nursing home discrimi- - |

N

. people. ‘ . S
: Nfany facility practices I will describe force families to pdy for - -

- care that they cannot afford and that they are not legally obligated
to pay. When prospective residents have no families, theyghmay be
* “denied admission and deprived of nursing home care entirly.

The. discrimiggtory practices are varied. Many medicaid’ nupsin
homes claim they have no bed when an inquir'y is made for a med-
fcaid recipient. Sometimesy 'hursing homes of
cant’s namé on a waiting list. The waiting list may not exist at 5@, -

i : , , : '

1 \Sod"uppondtx 1. ‘ ¥

er to put the appli- -

-



or it may simply be thrown into the trash can at the end of the

‘month. People usually never hear agaif from the-facility.

Sometimes, facilities ask for contributions to a building fund

-before they’ will admit a medicaid recipient. Or, as the previous
witnesses have testified, ‘facilities will require people to.sign pri- .

vate-pay contracts, which obligate them to pay personally for their

care for specified periods of time, chosen unilaterally by the facili- -
will be permitted to apply for the public benefit .

home bed that they need and their legal entitlement to a Gov“n-

_'ment benefit.

. Facilities engage in other discriminatory practices as well, by

- manipulating their contracts with State medicaid agencies. They
may sign tprovider agreements with the State agency that limit the
" medicaid ed% they have, so that, for example, a 100-bed -

10 medicaid-certified beds. Or they may cer-
-tify for medicaid only one floor or wing, rather than the entire fa-

number of n ‘
facility may have only

cility. Both of these practices limit the number of beds-that are
even theoretically available for medicaid recipients. '
Discriminatory practices such as these occur throughout the

country. In- figcal year 1982, the State nursing home ombudsman -
-program, funded under the Older Americans Act, identified dis- -

criminationagainst medicaid recipiénts as a very significant prob-

lem, cited by 20 States and‘the District of Columbia. More recent -
+ State reports underscore instances of specific discriminatory prac- ,
tices. For example, the New Jersey Nursing Home Task .Force, in

its report last summer, conservatively estimated that 16 percent of
the State’s private-pay residents were eligible for medicaid, but re-
mained private-pay because they had signed private-pay contracts.
The 16 percent represented 1,800 people out of 11,400 private-pay

residents in the State. People were being asked to gpend up to

$2,000 a month for periods up to 3 dyears. These are people who
were eligible at that time for medicaid. '

Private-pay duration of stay contracts are so common and so seri-
ous a problem that they have been e;\c]plicitly Erohibited by State
agencies now in Maryland, Virginia, New York,

Jersey. : - ) .
What can+be done? I think there are two things that we need to

do. No. 1 is to enforce current laws that exist; and No. 2, we need

to enact some additional protections.
There are some remedies to discrimination that .exist, but these
remedies need to bg more widely publicized and aggressively en-

nation, or other confgideration as a condition of admission or of con-

tinued stay. Many of the practices I described at the beginning of Lf" .

my testimony, such as private-pay contracts, are probable viola-
tions of this fraud and abuse amendment. U.S. attorneys and the

Inspector General must investigate complaints in these areas and .
.. must prosecute violations of this law that we know oatur.

The Office for Civil\Rights in the Department of Health and
Human Services should| enforce the Federal law that prohibits dis-

- erimination against han icapped people. - -

v o Lo . . 4

39-7100-‘04'-2. _. 17 -

t‘y’;, before theiy
""they are entitled to. People are forced to choose between a nursing -

angd Washing{‘\t}oh. '
- . Sitnilar prohibitions are under consideration in Michigan-and New

forced. As Senator Heinz said, it 18 now a felony under Federal law - |
-+ for a provider to clifprge, solicit, accept, or receive a gift, monei;, do-
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The Department of Health and Human Services must also

.inform State agencies and the regional offices in the medicajd. pro-

gram of its interbretation that current Federal law prohibits'limit-
ed bed provider agreements and should mmke sure that no State
agencies use these contracts. o ' '

alleviate discrimination a

~ While enforcemept of c;gl'reﬁt remedies such as these would hélp

inst medicaid recipients to sgme extent,

.there is a need for additional legislation to require that nursing

homes provide care to medicaid recipients without regard fo their

~source of payment. We simply cannot allow facilities to continue.

‘Being a medicaid provider must

using medicaid for their own pPyrposes and on their own terms.
obligate each medicaid facility to

.
.

s,

provide care to the poor, eldtrlyzand disabled people who need its -

services. We need legislation that first, will clearly spell out the ob-

ligatdon of [acilities to provide care to medicaid recipjents; second, -

we need mechanisms to monitor facilities’ compliance with the ob-

ligations we create; and third, we need strong 'publ,ic and private

methods of enforcing the obligations we enact. - : T
Thank you very much. . . '
Chairman HeiNz: l\éls. Edelman, thank you very much.
Before we begin questioning of our panel, | would like to turn,

t

" using our carly bird rule, to' my two.colleaiueb whb have joined us,’
e

‘ e

for any opening statement they wish to ma

make? . :

Senator Burnick. Thank you, no, Mr. Chairman.

Chairman HEiINz, Senator Glenn? =~

Senator GLENN. I have a statement, Mr, Chairman, but 1 would
like to have it entered in the record, so:we can get on with the

_questions. . L
Chairman Heinz. Without objection, so ordered.  \. _
[The statement of Senator Glenn follows:} . BT

g STATEMENT OF SENATOR JOHN GLENN

Mr. Chairman, [ regret that today’s hearing is necesgury. The decision to put an

. elderly family member into o nursing home is a difficult one even when it is clearly

the most appropriate long-term care alternative, Now we learn that many elderly

"and disabled persons and their families are ficing additional financial and emotiun-

al hurdens in ut.temrting to obtain nursing home 8are. They are being discriminated
ngainst by nurging h

miwsion or retention of Medicaid-eligible patien
putting elderly members in nurging homes. 'They should not be burdened by. con-
cerns about the quality of care their loved ones will receive, or whether that care

.will be terminated, unless they mu('t',illegul demunds {or payments or "voluntary”
: 1) -

donations.

- The didcrhnlhnlorx 'Fructices in federally-certified fdcllitled)ghut have been uncov-

ored by the Senate Aging Committee's investigation_include: S
Retusa) to admit some or all Medicaid patients into vacant, certified beds.

Senator Burdick, do you have any opening statement you wish to . |

omes that illegally require &ri\i‘_‘atqf aywients to elnsurle thebad- '
. Faniilies often feel guilty about =

Requirements for cash donations or payments over time as a condition of admis-

gion, - ) . .
Eviction of reslg‘ienw‘who “spend down" and become Medicaid eligible; and
Refusal to admit patients with more severe medical-conditions pnd disabilities.

1 am concerned that although these practices are prohibited by Federal laws—sec- -

* tion 1900d) of the Social Security Act makes it a felony for a nursing home to olicit
~or recieve funds from a -Medieaid beneflciary as o condition of admissiag or reten- .
“tion, and section H04 of tire Rehabilitation Act of 1974 protects handicapp@d persons '

frdom discriminatory admissions practices—only a few cuses have ever been prosecut- |
od. o : ' i - P
' Y




This hearing will serve an important urpose if we increase public awareness of .

the rights of nursing home patients, and determine workable ways to improve en-

forcement éfforts. 1do not understand why the administratidn declined to testify
today. It is impogtant for us to know why the Department of Health and Human.

Services has not used the power it has to iscourage illegal discrimjnation practices, ' -

a‘ndd i(ti would be helpful to hear from them if additional enforcement power is
needed, : ‘ o

As you, Mr. Chairman, and I, and the other members of the Aging'Commlttee are

well aware, our population is aging. And, the ae(fment that is increusinf most rapid-
ly is the over-85-year- d-group—those most likely to suffer frqm chronic illness and

need long‘ter care stvices. At the same time, K’ledic‘aid. which pays 90 percent of

the public bill for nursing home care, is becoming a burden for State budgets. Many

_ States are attempting to control Medjcaid expenditures by enacting moratoriums on

the construction of nursing home beds and limiting reimbursement,rates.
-« -+ These actions are causing access problems for patients needing nursing home
care, many of whom are "backed up” in haspitals unnecessarily increasing l\'ﬁadicare
expenditures. And it is i{Jikely that thege problems will increase_as Medicare's pro-
-spective paymnent systefh is fully implemented. Efforts to. limit hospital patients
lengths _o?stay will result in the discharge of patients requiring “heavier,”
* pengive care in nursing homes. ' C ' -

*  If the Medicnid payment rates set by the -States are too low, this issue must be °

addressed. However, the answer must not be discrimination against Medicaid pa-

tients. Providers can challenge State payment rates in court if ey believe they are * =~ "+’
inadequate. I look gorward to hearing testimony pbout the Stsfe reimbursement -
rates and whether they are being challenged in court by providers. attempting to -

-provide high-quality care to all nursing home residents.-
" The area of long-téerm care is a priority issue for members of this committee.

Toduy's hearing is one in a series on long-term care. issues, including nursing home .
"~ regulations, home health ¢are, life care communities, and long-term care insurance.

*_ ~ 1 am sure'that other hearings will follow, particular{f' given the growing demand for
long-term care services caused t:f' our growing elderly population; the efforts of
States to control their Medicai

home- and community-based care. _
I appreciite the purtici%ution of today's witnesses. Their testimony should help

. heighten public awayeness of the rights of nursing home residents, and determine -

what actions are needed to fulfill the congressional' mandate that all Medicaid bene-
ficiaries havt access to services equivalent in quality, amount, scope, and duration
. 1o that available to other patients, :

" Chairman Hrinz. Ms. Moser, again, I appreciate how difficult it

“has been for you to tell us of your experience at the nursing {\ome
that you worked in in Tennessee. You resigned your position there
~ agénent there when you quit? :
 Ms. Moskr. I told them that this was the:people’s hame, and that
I would not be a part of making it an institution, and that I could
“not tuyn the poor people away when they needed to he there. -
Chadrman Hrinz. Now, you cited how the new administration of
-this nursing home made two lists, one for private‘pay ‘people, and

' over differences with the nursing home. What did you tell the man-

“»another for medicaid J)eople, and basically, .took people frofm the

private-pay list and did not take people from the medicaid ljst.

id the new ‘operator. of the nursing home start to discdiminate -

against heavy care patients; too, those who might be a bit sicker?
Ms. Mosgr, Well, when the company to k over, the staffing was
110 10, 1 aide to 10 patients. And when tHey took over, -there were

some aides who quit, and then, the day before I turned in.my regig- - Vo
¢ nation, after songe quit, we had staffing of 1 aide to 18 patients.” =

And yoy just &e;mmt give the good care if you have 13.patients.
And all the g

- provide the care that was needed: they not have

h?

1er,”” more ex-

#xpenditures; Medicare’s prospective payment -
" system for hospital stays; and the lack of a comprehensive, coordinated system of -

e. And the -

d aides starting quittinzﬁ,' because,'tlﬁ could Abt -
1
- day befqn'e 1 turned in ‘my 1‘esignation~+.tlﬁis ‘was thi main thing




’

that caused me to tur Wcalled a staff. meetin and said

they knew how to mak fey, thit they were in it for the money,
and that in order to make money, they would have to cut the sta 1.

Ms. MOIQER Well smce the staffin was going td be less, we ¢

. . /

Ms. Moskr. Yes, 'ye l' X )
Chairman HeiNz. I Junderstand that since sut{mntting your&tg'
ts

nation, that you are’still unemployed. Do you have any re
‘about your decision? -
' Ms. Moskr. I regret not being there for them and being able. to
. help“them, but .no, I -do not- regret. qulttmg I dld not want' to
‘become a part of what it ig now.

Chairman HeiNz. Can you see a y real Business- or servncq -relat-

~* _ed reasons for that nursing .to e discriminated and begm dis-

criminating against medicaid patnents" .
Ms. MosEr. The only people the discrimination. agamst the poor
people helps is the management company. If it is a medicaid gurs-

. Ing home, and medicaid hag approved it, then it should be for' med-
. icaid patients. The private pay people can afford to get somebody to

come: in a,pd take care of their family member, but the poor people
cannot.

Chaifman Hrinz. And in this State, this" nursing home said that " .-
.it- accepted-medicaid patients; it chose to partlcl_pate in the mednc-

aid. program, did it not?
8. Moskr. Yes, it did. . "
‘Chairman HEINz. But yet, it decnded that it would only choose to

- honor its legal obligations selectively, if at all.

. Ms. Moser. Well, they took me icaid when we could not fill a
bed with private pay

Chairman HEeiNz, One other question. You mentioned the cut-- _
back in staffing, as well ag the practices, Did the State health de- -
partment inspection team—which I imagine visited pernodicall -
- was it effective in any way in enforcing the patlents mghts?
. you in a position to answer that?

‘Ms. .Moser. Because ‘of the rules and regulatnons, ‘there is Just
really no way, it seems like, that they can do anything. They can
keep coming back and getting on them and getting on them. But

_ing,-go they were g cut it again, and the care was going to go '

-~ down even-worse. '
"~ Chairman HeiNz, And was there any mtnmatlon to you, as:part
S '-'oif thg? admnsswns process, that you should. not admit. sxcker pa-
T ctients

~ not take heavier-oare patiends, unless they were. pnvate shay. If ;

““they were private pay, it did riot ‘matter.

Chairman Heinz. 1 see. S¢ again, the cutback in staffin put -

. evenymore pressure to take pﬂvate-pay patlents and turn me lcand
" patients away. -

you just cannot shut down the hursing homes; they are needed, So '

are the culprit.

(,han'man Hpinz One last questlon, before m;‘ tnme expires, to
" Mrs. Green. A

Mrs. Green, first of all I understand that your mother, for whom

you obviously had great affection, has since paesed away, and the - g
' '?committee and 1 extend to you our deepest sympathy on that We'

‘20._

{ you have FOt to' somehow get to the rules and regulatlons,,wf'ﬁch :



appreciate, again, for you the difficulty of talking about a‘loved one: .

- and explaining to us how. so many loved ‘ones: can become-vulnera.' .
* ble to what are, frankly, extortionate practices, .- e
- Let me agk you just $his question. Do you think the expetience of = .-
-your mother having to be moved out on literally 24 hours' notice, . *

out-of one nursing home to another, had any effect.on her physical:

-~ well-being? . B A
- Mrs. GREEN. Yes, ¥ do, SR

- Chairman HeiNz. Could you describe that for us? SN R,
Mrs, Green. Mother responded a little bit, becauss she was re-. 7
ceiving therapy—not what she was supposed to have, but-nonethe-.. .- -
less, she was receiving some therapy..And there were . imes when I "«
would go.in and see my mother, and she would recogni me;.and ] .
- could ask her a direct question 'and she yould s ake her head “.:: .
. “yes" or “no.” But you had to watch very, very carefully, or you © .-
would miss jt, L ' TR
When they moved mother, there. was no therapy. However, they ..

did get her up more, and put her in a wheelchair, so that she did - .-
not have pneumonia like she had at the first one, and after that, - - -*
mother rarely recognized me. Phere Were very few times-that I.. .~ =
wouﬁd g0 in'that'my mother recognized me. v Lo

-~ Chairman. Heinz. So, for some reason, her condition deteriorated =
- quite noticeably after the mave? o o o

‘Mrs. GREEN. Most definitely. * | _ , _ L S
Chairman -HEinz. It is a well-known phenomenon that when - -
nursing homes have been shut down, ones that provide terrible -

- care—and it is very difficult ever to shut a nursing homie down, but "
‘we have had ope.or two instances where they have been so bad
that they have actually been forced to close thefi in my .home
State of Pennsylvania—that when they are moved from a terrible

. hursing home to a decent nurging-home',vsubstantial numbers of pa-
tients have medical setbacks, and even die, as a result of the expe-
rience in simply being moved. '

S0 T am not, frankly, surprised that your mother suffered some

- kind of a’'setback. : ' P

a.l\l'(ly time has expired, and I would like to call on Senator Bur-
lc R . . . X CT . N

.-~ Senator Burbick. Thank you all for your testimon; this morning..

_ 1 é}wl)uld like to address my questions.in the.tin}e I have to Toby .

. elman. ' o : e

- On page 4 of your statement, you ask the Quesfrion: . AR

-/- What can be done about discrimination .against medicaid recipients? Two things:

Enforce current laws and enact additional protections, . SR

" On peﬁe 5, you say,

* While dffarcgmeng of current remedies_such an these would help alleviate dis. .
crimination against Medicaid recipients to 'éme extent, there is o need for addition: .
al legislation to.require that nursing homes provide care to Medicald recipients -
Wwithout regard to their source pf payment. - - : S '

.

- Would you like to elaborate on that? . - o

.+ Ms. EpELMAN. About what I mean by that remedy? = . e
' Senator Burbick. About what type of lggislamon_‘ypu.wou_ld like
. : L

to have enacted.
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© Ms. Epsiman. Because of the absence of assistance from the Fed:

eral law, o number-of States have tried to enact various kings of .. - -
remedies to require nursing homes to provide care to people with- -~~~

- outwvegard to source of payment. And some of the States will say,

for eyample, that applicants for care have to be admittd¥l dn a first -
come, first served basis, that the source of payment just cannot' be .

. the factor and facilities just cannot do that. That is the law in Con-
“nécticut. v o 8 : S

Other States ar'e~doihg other kinds of things in order to try and -

“eliminate this kind of discrimination. Minnesota has a ldw that . -

was enacted in 1976 that says if a nursing home is in the medicaid

, brogram, it cannot charge private-pay residents any more than.the

medicaid rate. It is a rate equalization law. Facilities ‘presumably - -+~
should be getting the same rate for everybody, so that the private-- - .
pay people are not subsidizing the;, medicaid program, and medicaid

‘ . 18 not subsidizing NFrivate pay. The theory, or at least one of the

theories, behind Minnesota's law, is that there would not be.dis-

- “¢rimination because’ facilities would get the same no matter who

" was provided care.

There arve a variety of different approaches ‘that States are :
taking, and I think Congress-needs to look: at these fairly carefully, . -~

.and figure out. which approaches should be enacted at the Federal °

© level. T

Sepator Burpick. Well, you say, “There is a need for additional ~

~ legislation.to require that nursing homes provide care to -medicaid - .

. - pens to that patient?
"~ Ms. E}

recipients without regard to source of anment.”ASuppose there is -
no source of payment? How do you take care of that? What hap- o~

_ pELMAN. Do you mean people who are not éligiblé for med-
icaid under their State programs? I ‘ S
Senator Burpick. Yes, or for some reason, they are not getting

“their madicaid ppyments, lor they have lost eligibility. What is the

. alternatjve? .

‘Ms. EpeLman. Well, there are some nonprofit facilities that re-

‘ceived Hill-Burtgn assistarice’ that have a vetﬁiremen‘t of uncom-

pensated care. ee' are required under the Hill-Burtori law nd >
regulations to provide care for people who have no other source of™ .
payment; they have to provide care for free.. o

There is a problem with ‘the medicaid program that a lot of |

*people who are poor and cannot afford to pay for their care are in-

eligibley That is a problem with the medicaid program. There are

* some difficulties in the Waﬁ States have enacted that. But for this

Jissue, we want facilities {
. take medicaid redipients.

at- have agreed :to/accept, medjcaid. to

am just wonderihg how you can compel
pa%ing if there gre nd funds coming in, : L
"™Ms. EpELmAN. In this statement, I am rot- talking about the
people who are not eligible for medicaid. I am just speaking here

Senator Burnick. Well, 1 am’ with 'yorIfomp]ett(eiz on."thils, but I
n institution to keep on:

.about the discrimination against’ medicaid recipients by nursing
. homes that are choosing tb be in' medicaid. The problem that 1 see

is that nursing homes are in medicaid, and then they still do not

‘take' medicaid recipients, Either they only allow people who are

‘ . private pay, and use up their‘_mqney a{ter 2 or]3~ years to go on

P o . '
¥
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- ever they want to use it. And that ig what I think is the problem.

I think what you are talking about is a separate problem, and it

18 a very serious problem, I agree with you—people who have no
source of health care—medicare will not pay; they are not eligible’

for medicaid; there is no private insurance—that iswef serious prob-

‘lem. But I do not think we can deal wit} that in this particular

~ - situation. - S : S
~Senator Burpick. What.you are saying, then, in effect, is that
~ they are not evenhanded about paying and nonpaying patients; is

-that correct?

" ing medicaid recipients, or pebple who do already qualify. for the
- medicaid program. = - e o
~Senator Bumrpick. Thank you very much. - =~ -

, Chairman Heinz: Senator Glenh. . , L y
. . Senator GLENN. Thank you, Mr./Chaifman, BT
. We do appreciate very much'’ all of, you being here (ti,o help illumi- -
natg some of these problems. One of the areas I woul like to asﬁ,a

-3

“have taken care of those who ‘were being admitted to the nursing
homes at home? What kind of additional help ‘would you’ have
. . "needed? We haye looked into that some as a committee in the past,
© ., ..3@gto whether there are not a lot of people being admitted to nurs-

;:"‘fﬂhomes that, if we had some respite care or help or some sort of -

- them eare in.their own surroundings, in their homes, where-they.
"+ have been accustomed to living.

you, Judy; if you would, please. You have seen a lot of these people,
coming in, Is that a factor that we should explore further, so that

nursing -homes .and not being able to get in. If we had a better
home health care type system, would that be good? - ‘
~ Ms. Moskr. Yes, Senator, that would be good. This lady was talk-

\. .even had the licensure board down. But the problem with that
would be that these psople do not. make enough money, the medic-

1]

. -$159 8 month. There is just not enough funds, = '

well-you would have to charge private pay. You could ndbt take a
medifaid patient, bacause you could not manage on $149 a month
to take care of 'someone, and feed them right.

medicéid, or they just do not ta{ke:medicaid.recipients at all. They :
~Just have those beds for whatever purpose they want, and when- -

Ms. EpeLMAN. Nursing homes are. not evenhanded about accept-

‘question or two about is what would it have taken in your cases to

raide in the hontfe, it would be far less' costly an yet would give
. Would that have helped in your é,aées? I guess I would start with .

there is, perhaps, not the great numbers of people trying to get into . -

ing to me about starting a residential home, furning her home into o
a place for the elderly. And we started checking in on it, and we

‘aid patients, Maybe they just. draw $169 a month, apd you .could

In order to start a residential home—and we ‘looked into it real .

Senator GLENN. Well, Senator Burdick was questionin along the o

- line of what do they need to run a home, and so on. I do not have . -

figures on that, but it would seem to me that if we could provide
-some home care in these situations, it. would be less costly and perf

¢ p haps- better for the people, betteg‘ for the elderly ‘.i'nvo ved, than -

-thein going off to a honte,

»

. . T . . v,
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not even take care of somebody, even in a residential home, for R
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" Mrs, :}x\eb‘,-‘coi‘ild you _héve_ ‘.’f;opé,d_ had.'you"had_ mbfe_' H,!lp._'at_. B

“home?’

Mrs. Green. No. There was no way. My mother required 24-hour =
care.”] am not trained to change a catheter."My mother had a.

feeder tube down in her stomach. My mother could not help do

- anything. She was paralyzed. And also, she could not speak, so she

could not tell us what she needed or what she wanted.. '
We looked irto the-home thing, and you ¢an get a volunteer or a

‘nurse’s aide. who would come in for 2 or 8 hours, twice a week. But

‘then, what happens to the rest. of the day and night? My father
wanted to try to bring my mpther home, but he had heart surgery
6 years ago;, and he has congdestive heart failure now, and there is

no way my father could have done if. I could not even lift my

mother, although she only weighed 55 pounds at the time.
- Senator GLENN. Did you say 55 pounds? : :

Mrs. GReeN. Yes; 55 pounds.

Senator GL.ENN. Mr. Snook. S : : o

Mr. Snook. In my mother’s case, I would say that home care was
not practical. T{ﬂe are .several problems with homé care, if I ma
take a minute-o
chair, and in her home, thé bathroom facilities are located on the
second floor. This is one of the groblems, that if somebody is going

“to recgive home care, there has to be some proyisions in the law to.
provide toilet facilities on the ground floor or an easy means of

their getting to such fatilities. . -

My father, who also required nursing home facilities, djd have
gome experience with home care. But_his experience, in my opin-
ion, was not satisfactory. There is no question in my mind that it is

the least cqstly method and probably the most satisfactory method -

for our elderly citizens, because most of them would prefer to
remain in their homes. But the problem is that the help that is

beljeve that the home-care program has many shortcomipngs,
but I think. it might be well to look into strengthening this"Bro-
gram in the future. o L .

Senator GLENN. Thank you very much, . ~

<

Ms.. Iidelinan—1 know my time is up, but if we could just have

another minute, Mr. Chairman. S :
Ms. EpsLman. I certainly agree that there are some ‘people who

- probably would be able to remain at home with additional services. ' . .
~ But as we are hearing, many nutsing home residents are very, very S
~ disabled, and families are simply unable to provide the care. o

That is what,the GAO study found last summer, that nursing

" home regidents are hecoming more and more disabled. People are - ..
putting family members in'nursing homes because they cannot pro-

vidé the care themselves, even with. home care. . ,

Senator GLENN. Yes; I think it is obvious from the experiences.

that you have had heré, where these are exireme cases, they were
nursing hume cases. What we have looked into a little bit in the

L 2

‘-

e

0. One is that my mother is confined to a wheel- )

. available for these people is inadequate, My father had problems =
%;Jettmg a cleaning lady and somebody to corhe in and cook for him..,
. What often happens in. these cares is that there is a lapse in care,
3nd then a family member will have to.take over care for 2 or 3-
. days. ' :

- .past ig perhaps where there are marginal cases where peoplé could

. . .
- 8 Y '. . . o . .. :
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‘be,_cared for at home, had they been given a little more help from
. somebody--one of the social services organizations in the communf-
'ty, or Federal help,.or something that would be short of beirig put
-into a nursing home full time., S R T
- Thank'you all very much. My time. has expired. £
‘Chairman HeINz. Senator Glenn, thank you. Ry

On Senator Glenn’s point—it is a well-taken point—it is a fact = - .

that the so-called 2176 waivers, the' home- -and community-based -
care waivers, which have. been implemented in several States,
-Oregon, for example, have indeed reduced the institutionalization,
.. We understand from'initial data, of medicaid and other patients, -
- these being medicaid-directed. waivers for community-based care.

However, these waivers. are likely to expire soon, indeed they do - -

. 'expire soon, unless extended by the Office of Management ard,.:

Budget, and unless they sre extended—and present indications are .+ »

that OMB does not intend to extend them—we will have a collapse
of these waiver programs which, frankly, demonstrate that there is :

- a_very good, cost-effective rationale t}(’)r
. based care. - - o : S
- .. So I hope the members. not only of the committee, but our cel-
/. leagues in the Semate, take note on that. . ' -
-~ 1Yave a question for Mr. 8nook, who had a remarkable experi:
- ence in that his family ‘was essentially sued by the nursing home.
- Gould you, tell us, Mr, Snook, why the judge dismissed t%xe case
against you? Can you téll us why she-decided you did not have to

- make up the difference? ‘ -
Mr. Snook. Well, essentially, the judge ruled that it was against
o réledica"id"policy and also against public policy ‘as established by
oongress. : o S _
~ Chairman Heinz. Now, as. I understand it, it was signing the
' ‘agreement that really caused problems for you. I think'T am prob-
ably right in saying%hatgour mother was denied medicaid al-
. though she had money, begiuse you signed that agreement to “pay
for private care for your mother for'18 months. Is that right?
' r. SNook. That is correct. S )

home- and community- - : -

Chairman HEINz. Your mother, as you said, was net a candidate - =

- for home care. She was unhappy in the hospital. You tried to ac-

. commodate her by moving her into a nice nursing home.r = +

' Given "the experience that you have been through, where you -

were given a piece of paper to sign, you thought your mother ‘was

- Boingeto be properly taken care of—obviously, that was not quite |
- what the nursing home had in mind—what advice would you have

to all the other people, among thengy the Mrs. Greens.and others in "

‘the world, to avoid thig kind of _Wrehchinﬁ experience? :
© - Mr’Snook. Actually) you have little choice: If you are on medic-. .
* . aid, you have to‘acceﬁt'the first nursing home bed that becomes
- -available. In my mother’
.+ - worker there threatened to send. my mother to a nursing home in
- New York. City if we could not find a bed for her. o .
/ 90 in medicaid, wu have fio choice. You, take the first bed that
I\?éomem available. And I might point out, one of the probleids in
e

. long:
/Awhgch also runs up the medicaid and medicare costs,

-
- v i
:

rs case, the hospital ‘caseworker or social -,

w York State is the lack of available beds. This is why there is a -
‘waiting time, as you mentioned in your opening statement,: " -




-:paymg patients. Th
+ Congress to decide v w ether they }N discriminate against people of
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" Chairman Heinz, Now, the Judge, who decided in your favor, said ,

v. e » SR '..'I ‘ ' '.A’ 3 ‘ . ' _ iy y o }’,_"-"-' .‘
S T e N s ‘4& R

~ that the .reason the contract was unenforceable wa\ that it was- -

contraty to Federal and State law and national policy. Did you

“eyer receive.any assigtance from the State or Federal goyernments~f |

in pursuing your rlghts under Federal and State law?

Mr. Snook. No. ‘

- Chairman.Heinz, Do you think it is right that when we have a
Federal law, individual citizens should be forced, because' State and
Federal government apparently does not do anythmg to enforce -the

laws that ‘we pass, do you-think it is right Itgnat you should have to .

éo and enforce the law on -behalf of the«

0 ¢ h ederal %vemme_nt or
a e governmen -

Mr. SNooK: I see nothing wrong with what I dld and I think that o
ita\ly, this is the case. I might just niention that as a result of my -
1

ring, the New York State Department of Health has changed

1ts policy and no longer allows such agreements. I think you will"
find most times, it ijs the action of private citizens that.accom- -

. plishes most changes, more than the Federal Government, State

‘government, or local government. :
Chairman Hginz. Is that because we do not enforce the law'? <
Mr. Snook. No, I do not think it'is because ydu do not'enforce*

the law. They have got to have somebody get up there and 1n1t1&ite

something. I think it is up to the private citizen to' speak up. .

. Chairman.Hgnz. T have one or two more. questlons of Ms Edel

“man, but thy time has explred '

Senator Burdick.

[ 4

Senator Burpick. Well,.as 1 listened to the testlmony this morn- .~ *

. ing—let me tty and get it all together ‘here—what seems to be the
' Eroblem is that medicaid. pays at a lower rate than the nursmg
omes charge, and t?&yre is the gap. Is that about rlght‘? _

- Mr. Snook. That id corregt

‘Senator Burbpick. How do -:)‘e close the gap

Mr. Snook. | think you hﬁve to decide whether the rates that are

being pdid.: to the nursing homes under medicaid are fair or not. I
. have no way of knowing as a private citizen whether the rates the .
nursing home receives from New York State aye fdir'and adequate.
- I'think this is up to the State to determine. fhey supposedl7y have,

various formulas for calculating the rate of reimbursement.
* - There is no question.that nursing homes make more money if

' ',they have private- paymg patients, Tﬁey would rather have private-
make more money The question is for the

lower economic . standards on t asis of economiic conditions.

- does medicaid pay.at a rate that would sustain the care in a home?

" :Is-there disparity there—in other words, could: we replace nursing

home care with home care? Are the medncald paymerits adequate
-to meet those costs? -
Mg. Mosker. In our area, we have what we caMome hdalth care

. centers, and that'is the same as a nugsing home; usually, the' ptrice -

i8 the same When, the management compames say prxvate pay lS

# 7 "Nursing hothes can’t discriminate against blacks and Hlspamcs be-
: cauge of their lower economie conditions. l
“Senator Burbick, Well, let e ask the second qUest on I have in
‘mind. If medicaid pays at a lower¥ate than nursing homes charge, -

»
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LY And when a° facility first starts out, there is no way that you can

..
r

Tty care. : : A ‘ _
~ Senatdr Burpick. I understand. I am assuming by that statement

oy

o

" more.ioney, in our fa¢ility, you were talking $5 more a day by pri-

< vate pay, which is really only $100 a. month. But wigat they are

.~ ' saying is that medicaid, waits gor 3 months to sehd.the'chack, so if
-\~ . you take private pay, fou are going to'be getting your money from
" “'day one; you are not going to have to wait 2 or’$ months for if. |

.+ build a nursing home .when it costs whatever it costs, around $1
** + million, to build a nursing -home, and then fill it up with medicaid
. .« patients and Have to wait & or 3 months. You have got to look at
L+ that point, too: - . . o "
¢ But there should not be a difference between medicaid and pri-
’\{:3 " vate pay. If the private pay needs a room, too, there should n% bev
"."%  any discrimination there. : oo
5 %, Senator Burpick.;Would anybody else like to comment on that
.« . suggestion that honde care might meet the costs?
AN 8. Moser. You see, with home care, you are not getting 24-houi

. that in many cases, that would not be adequate. . L
*+" v Ms. Moskr. No.’ In some, it would. Now, there were a lot of -
‘..~ people in our nursing home who could have been home if they had _
~*":7, just: had- someone to stay with them. Thez wete physical‘ly._a[‘;le to
7 stay at home, and maybe even mentally. But s far as remember-
-ing if they ate breakfast, or forgetting to eat, or forgetting to turn
the stove off—people like that could remain at home if there were
some way, someone to stay with them. And there is no 24-hour care
. at home that you can get. T . o '
. Senator Burnick. Well, then, for thos# who must be in a nursing
home facility, there is no question but that medicaid.- falls short of
) pa%_ling the rate? . - : . : . T
o 5. KDELMAN. Senator, the medicaid redte is lower than the pri-
vate-pay rate in every State but Minnesota, but that does not mean
that the rate is inadequate. My. Green sajd that the facility that
~_took the medicaid rate for her mother, the second facility, provided .
- as good care and perhaps better care than the first facility, which _
required private pay. \Se do know of a.number of facflities that
have a high proportion of medicaid recipients, and are able to, pro-
vide very gbod care. L ) ’
' Giving more money does not recessarily mean the cdre i8 going
- to be better, and it af;o is not going to mean that there will not be
" discrifiination against meditaid recipients. As long as there is a

o .. differential between the private pay and the medicaid rate, and as"

long as there is a shortage of beds, and occupancy rates are higll}, .
. nursing homes are going to prefer private pay over medicaid. To .
me, §5 a day does.not sound ltkehhat much money, but that is $150
a month times,however many residents are in thgt facility times 12
facilities. That- adds up, and the fecilitics want&at extra money.
Ms. Moser. One more thing. During the previous management -
company we had starting turning a profit. The nurls;in[c;l home that |
worked at has just been open 2 years this October, and ghe nursing

. .home management’ had—because 1 sat in on_the deparfment meet-
ing—we had started buming a profit 6 we/ef

-, took over, and we were doing it legally,”yo

waiting. list. And these people came in, and

now, going bty the

before this company.
Hey were just more

L R
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! '-%reedy, and thoy mnade the two lists. But it was turning a profit,

" ‘Senator, BurRDICK, But we are still left with

he money was adequate, because it was turnim{la profit,
the proposition that

-~ medicaid in general pays a lower rate than nursing homes charge,
. and that seems to be the prohlem. - -

. F

- commended for following Federal law; and a

-
' statements already are dn that vein.

- just knowing what agency to go tp and t
“angwer out of them, [ gather, is a real pgoblentd , + .

" to that? I'guess you would not.

. ms. EpeLMAN. But that is because there is no contgol over thé
p

ate-pay rate. Facilities can charge whatever they want, what-
ever' they can get people- to J)ay. There are basic rates, and then
there are add-ons. If you need tube feeding, that is extra money; if

- .you need thig, it is_extra, Whereas, for medicaid recipients, that

t all be included in fhe medicaid rate, so the differential gets
e more and more, the more ser’vic}esthe resident needs. '
Mr.' SNook. What. I would like to'know is why in my mother’s
case, medicaid rates were inadequate for the first 18 months of her
care, but adequate after that; when the level of care did not
change. I do not think it is a question of medicaid rates being. inad-
equate, but that nursing homes can make more money from pri-
vate paying patients, _ . BT
Senator Burpick. That is all I have, Mr, Chairman. '
Chairman HEINz. Let me just state for the record, Senator Bur-

hdick,‘that all of these nursing homes have the choice as to whether * - |

or not they want to participate in medicaid. They are not obligated
at all to participate in medicaid. As part of their gbligation, when

‘they choosé to accept medicaid patients, they obliged not to

. charge, solicit, accépt, receive any money, donation or other consid-

- .eration for admission or continued stay of a medicaid patient ina

“ nursing home. That' is the law. That is the %uid‘pro quo for their
i

taking, having, as many of them do, medicaid patients. What they
want to do, it seems to me, if T may say so, is have it both ways.
They want tg take medicaid patients, wl‘;en it suits them, but not
take them when there is somebody they can make more money on. .
But the.fact is that they do take a lot of medicaid patients when
it suits them. Well, if it is so unprofitable for them to take medic-
aid patients, why do they'do it? o : ‘ _ v
.¢ Mrs. Green, as Ms, Edelman pointed out, has testified that there
is another nursing home. which her mother wgnt' to, whl%\ took
medicaid patients, did’ not discriminate againg , and 1% to be
y understands

the quid pro quo. . : X o : .
1 just have one last question for—excuse me,’ not my turn. It .-
issJenator Glenn'’s turn, and I yield to him; and then I will have -

. one last question,

Senator Glenn. . , o :
Senator GLENN. You have apparently all had problems with bu-

 reaucratic gobbledegook, nonsense, one department to another, dif- N
*ficulty in getting a decision, who was going to pay what, where, . -
' w%en, and meanwhile, the care had to go on. I thynk that has been

attern, and 1 will not-ask you to comment on it, because.your

Knowing what help is available is a%‘ rently a 'problem&lt%nd
n getting an expeditious .

Would you all agree with ‘that, or wéuld anyone take exception”

. ! , L .
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1 am concerned about that end of it, too, and the fa('g‘t that we,

D

- here in Washington, are not doing much about it.
I am disappointed that Charles Baker, who is the Under Secre-
tary, Department of Health and Human Services, who was going to

“be here, canceled out last week. The chairman had serb a lettér to
- him," asking him to appear, and in his answer, which we. got back
‘from John Scruggs, Assistant Secretary for Legislation—well, let
©"mg &dd this. I am not doing this on a partisan Basis. We had a
hearing here almost § years ago in which I castigated the Carter
admiinistration for not doing something in this regard. And here we -
are, some 4%z or 5 years later, going through' the same business
again. So I am bipartisan in my criticism, or apolitical, whichever
~way you want to look at it, because this is riot a brandnew prob-
‘lem; it is not coming eut at this hearing\ this morning for the first
time. ‘. - o
And the answer we get back from HHS row is—and I will read
part of it—it goes through with thanking the chairman for his in-
~ terest, and they want to cooperate, and all th rt of thing, and
then they decline, because they are not prep to discuss this.
And it says: L . R _
In the interimt, we wish to continue our beneficial discussions with your staff, irya
- concerted cffort to address our mutual concerns about the well-being of elderly med-
icaid patients. To further extend that dialog, the Secretar will appoint representa-
tives from HCFA, OCR, the IG, and AoA, to form a forma{working group to coordi- o

ttate our approach to the issud. Intradepartmental coordination and projected needs
for outreach will be among the key topics of study. ) '

That is beautiful, HHS. Why don’t we get something done? We
can have hearings, and we ¢an point this out, and the ¢Ameras are
all here, the reporters are all Kere—two full tables of them over
here—and yet, we are 5 years later, talking, about the same old
lack of coordination and intradepartmental whatever it is. I think
we could get some things out in under 5 years around heré, what-
e}'\;er administration. happens to be in office, to help to straighten -
this out. ' ‘
_(lfélairmqn HEInz. If the Senator will yield, I think he is being too
mild. :

Senator GLENN. Yes, will, I yield my time.
Chairman Heinz, And for this reason. .
Senator GLENN. This is"® years old that I know of personally
around here, ) i e _
Chairman HEeiNz. The issue is at least § years old, but regulg. -
. tions that would allow tt;e States and the Federal agencies to en-
force this part of the 1977 Social Security Act Amendments have

‘been languishing in the Department of Héalth-and Human Serv-

ices for the last 3 years. And I am not only disappointed that the

Department of Health and Human Services did not show up; lam . -
+ .disappointed that it has taken them 3 {leam to find a new wa"\;\to .

,?%)9?17 in the issuance of the regulations that were mandated back in

_ Let me just ask fgr the record, Ms. Edelman, is it not true that -
Social Security has been drafting regulations for at least 8 years?
~ Ms. EpeLman. On interfnediate sahctiong? : o
‘Chairman Heinz, Yes. /- -

s

. . T
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Ms. Epenman, Yes. Those regulations have been on Carolyn

Davis’ desk, we are told at every meeting, but we have never seen

them. -

~ Chairman Hginz, And is it not true that ‘if those regulagions .-
,were issued that it would go a long way to solving the problems
- thut we have heard today? ' - :

. Ms.: EpELMAN. Those regulations would be one step, I believe,

" Senator, but they would not be adequate to solve the problem—
* they would. hel : '

here are otFx'ér regulations that are even longer in coming. The

Department was told in 1977 to say what is included in thd medic- .

aid rate and what is not included in the medicaid vate, su people at
least have an idea of what they are ‘paying for, and those regula-

within 90 days of thg enactment of the law, which was October 30,

tions have never ;en issued. They were told to publish them -

~ 1977. We have nevef seen nn{thing on those regulations.
1

Chairman Heinz. Ope of the suggestions you have made is to re-

at correct? .

. (\L}lire u waiting list with receipts for nursing home admission; is
t ' : :

% "

Ms. EpeLMAN. That is what Connecticut has done now, yes. .

Chairman Heinz. And has that initiative in Connecticut bcen
successful so far? Do we know? g .

‘Ms. EprmMan. Well, we do not know, because the receipt part

. was just cnadted in 1984, Connecticut passed an antidiscrimination
law in 1980, saying people have to he admitted first come, first
served, without. regard to source -of payment. But nobody had any .

idea if the facilities were actually complying with that requirement
that wps in the law. So in 1984, Connecticut amended iis law to
say, ‘OK, facilitics, you cdhinot just say you are com
doing.", | , B

That was part of my testimony, that it is importan} to monitor

" whatever we require; otherwise, it is not worth the paper it is writ-

ten on. :
hairman Hwrinz. There are two additional levers that we have

th respect to getling nursing homes to obey the law. One is the

Ombudsman Program; the other is the periodic State survey and
certification that is required under Federal law. -
Why should not the Congress direct both the Ombudsman Pro-
gram and the certification agencies to particularly focus in on the
extent to which there are illegal contracts beinsgj used, as one
means among many ig getting this practice stopped? '
Ms. EprLMaN, I think the ombudsmen are very aware of the

[;)lying. You
have to give people signed receipts so-we can monitor what you are X

.

problems, and the ombudsmen try to deal with the problems, but o

they do nqt have entorcement authority, All ombudsmen can do is
negotiate, talk to people, and document problems. And what they
have done, and what a lot of ombudsmen do, is go to the State leg-
islatures, come to Con?‘reas and say: '"This is a serious problem, and
we need some more help in this area,” So the ombudsmen are

working on this ares, but they do not have the tools, because they

are not an enforcement agency. In terms of survey and certifica-

. tion, the only Federal sanction we have is decertification, and that
. does not make sense in this area. You are not going to say, “You
_are not taking medicaid recipients properly, and 80 our sanction 8

. {
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- of the program entirely.” That would just

- healthy. We need to have more a propriate remedies, apd the
"State agencies do not have those remedies under Federal law. That

‘ simply allow facilities to continue using medicaid for their own

| take care of that?

‘tor Burdick asked a good question, and I hope you' can respond to

. -documented fairly clearly here today illegal practices involving the *

- #heir families, that is illegal under Federal law. Is the terny “extor-
- tion"” to strong a term to describe what is goingon? .. '

- shortage of nursing home beds, and i you s?d $600 or $1,000 to a ‘

- that you cannot‘take medicaid recipients.” That does not make any . .. *
sense. You need to say: “You have obligated yourself to take medic- . - :
. aid recipients, and now we will ensure that you do take medicaid o
recipients.” That is an appropriate remedl;‘/, not: “OK, you are out L
u

rt our clients, anyway.
As you sajd, if people are transferred from one facility to an-
other, it ig very dangerous to people. Transfer trauma is a serious
problem. People die when they get moved. So we do not want the
remedy to be worse than what we ,are trying to cure. It is not

-ifs part of what the intermediate sanctions are that we are looking
for, - : ) ' ' -
Chairman HEeinz. Correct. Any further questions?
Senator Burbick. I have one last question, _ o
Ms. Edelman, you say in your closing statement: “We cannot

purpose and on their own terms. Being a medicaid provider must
obligate each medicaid facility to dpro’vi e care to the poor, the eld-
erly, and disabled people who need its services.” :

Could you let me know, now or later, what regulations -would :

Ms. EpELMAN. 1 was going to put this in my written testimony:.
Yhere are examples of different approaches States are co ing up
with to force facilities that are providing in the rogramrgb meet
the obligation to provide care to the recipients of those programs.

Chairgghn Heinz. Ms. Edelman, we will submit rom Senator
Burdick, and I imagine, others on the committee, a Bot too exten-
sive list of questions for you to respond to in writing.! I think Sena-

it.
Ms. EDELMAN. Yes. ‘ :
Chairman Heinz. Just a question of a general nature. We haye

solicitation of money, in one form or anot er, from patients or

Mrs. GrRgeN. No. . ‘ ;
Chairman HeiNz. Ms. Moser? - . )
Ms. Moskr. No. ' ' a
Chairman HEINz Mr. Snook, do you think it is extortion? = )
-Me. Snvook. I gefinitely do. ' K

‘Chairman HeINz. Ms: Edelman, do you think it is extortion?

Ms. EpeLMan. It is. People have no choice. That is what they are
saying. They need a nursing home bed, and the only way you can
get in is to agree to pay $100 a dayfor 18 months, and you sign,

Mr. SNook. There are other forms of this that I know or have at C
least heard abeut. In my area of Ldn Island, there is an extreme . S

said nursing home, you will within a few dayh find a bed available.
Now, in my mind, this is plain extortiomy. and let us not cover it up.

v 'Sn‘nppondlx 1 for additional statoment of Ms, Edolman. - ‘ : _ . "

*
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" Chairman Henz. 1 think, speaking for myself, I totally agree . - - |
. with that characterization. ' ’

Ms. Moser. Senator Heinz, in Tennessee, even the hospitals

know that private pay can get a room. They will call and say: “Do
you have any rooms?”,and you say: “N‘:)"

“Well, this is private pay.” So everybody is aware that money does
“talk, and all of the nursing homes do it. But most of them hide it.

around the regulations that they said: "'No, you can show the dis-
ﬁrgmination board the two lists.” There is no law that really pro-
bits it. - - ' A o -
Chairman Heing. Thank-you.. :
Senator Glenn,, :

, _ Senator GLENN. Just one last question. Following alon Senator |
- Burdick’s line of Jquestioning a little bit,.are there any of these in-

stitutions that sdy: “OK, we will accept medicaid patients,” and

they sign up under that, thinking that there will be a balance be: .-
~ tween those who pay more and the medicaid patients who pay less,

and then, because they cannot keep that. balance, they find them- -
- selves in tough economic trouble—is that a problem? And what is

the procedure? Gan they then decertify themselves to not accept

~ medicaid patients if they want to? How do you do this? I am not

" familiar with that. - ‘ o - o
"~ Chairman Heinz. Our next witness may be an excellent witness,
Senator Glenn, to answer that, the attorney general of the State of:

Maryland. .

.- Senator GLENN. OK, I will just hold jt, unless—did you want to

comment on that, Ms. Edelman? !

and they will say:

- 'hW(li)en-somebody comes in and asks, ‘Do you have two lists?"'—they -
~ hide it. : S S o ‘ ,
But this management company is so sure that they can get’

Ms. EpeLMaN. | did want, to say that nursing homes are’ pei-mit-: -

“ted under the medicaid law to get out of the,program if they want,

and that has created a lot of hardship for a lot of people who have -

-gone in as privateTay, spent their money,.and 8 years later, when
e

they become eligible for medicaid, the facility gets out. The medic-
facilities from getting out. : ' .

Senator GLENN, 1§ this balafice between medicaid and nofiinedic-
aid a factor, ar far as you know? ’

" aid law does not prohibit it, but some other laws may prohibit some .

Ms. EperLMaN. That'is what nursing homes claim, that they have - -

to maintain what they call a patient mix, That is the benign term *

that is used, and that is why they manipulate provider agreements -

- and manipulate contracts, to maintain what they want.

Senator G1.eNN, Is that valid?

" S
" Ms. Eperman. I.do not think it is valid. I would certainly not

deny that somé States pay an inadequate medicaid rate. But there

© arevther States that provide a very good rate, and many fucilities
good care with magicaid. Yet, discrimination occurs in

tates with high rates if occupancy rates are also high. - :
‘Mrs, Green, Could | saKllsomethlng, please? - ¢ S
.- Chairman Hrinz. Yes, Mrs. Green. - '

grovide very
1

Mrs. GrReEN, When my mother went into the ﬂrat'convdleacém‘ "

hogpital, we were taken on a tour, and there was a little hallway--

“dirst, the place is beautiful. It is full of antiques, and it is just a.

!

N
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‘gorgeoys place to look at. But you do not.see what is inside until |

you are in there, or until you have somebody in thbre.

el . . R
] . L.
'..:

There was this hallway, and I said: ‘Well, let's, just go down hére, .
! : : ' -

.and take #&look, too.’

' And she said: “Oh, that is all right. That is where the Medi-Cal .
- patients are.” : e

1 said:.“()h, ou btake Med.i-'Ca]?”“ .

‘ .She said: “Well, we prefer private pay, but after &ou have been -
here for 1 year and paid $1,600 a month, then we will keep you as

a Medi-Cal patient.”

- wgnd 1 said: “Well, why are they in here and all the other people

out there?”

She said: “Oh, we just haven’t’g_otten arounci to getting ;herh out

'_ of their beds yet.”

" cou
- by God, I am going to, and I am going to try my darndest. to make

There are 126 beds in that place, and that one place owns 12, at

“least in northern California. Now, the fat cats are getting fatter,
and- it is wrong. It is wrong. And somebody has got to fight for the -

peorle_ who cannot fight for themselves. In my -mother’s case, she
d not; in my: father’s case, he could not, because he-is ill. Well,

somebody out there hear me. It ig wrong. -

L Chairman Heinz..1 think you have done a very good job right
. here today, Mts. Green, and we thank you. 1 happen to share your -

- feelings/’

T

The fact is that irrespective of whether there is a difference or
even an inequity between the private pay rate and the medicaid, or
the Medi-Cal rate, in your case, we have'a law on the books, and it
ought to be’ enforced. And, through the enforcement of that Jaw, we
will either'see if there is an underpayment in medicaid, and the
various States will face up to that, But if we do not enforce the

law, we make a laughingstock of the law, and clearly, we perpet- =

uate what is gross discrimination with prejudice to the health and
well-being of senior citizens, including yoy and the parents of fust

about everybody in this%tountry because, as we pointed out earlier, ' .
two-thirds of all the middle-income fpeople in this country who end”

up in a nursing home will run out o money within 2 years. -

- Everybody thinks, as we found 2 weeks a o, that they aré pfo- o

tected against the costs of long-term care. eventy-some-odd per-

.cienfJ according to the survey by the American Association of Re-
tire

-costs and stays, when in fact, they are not.

*Mrs. GreeN. Correct.

- . Chairman Heinz. And therefore; not only do People think th

B - I

are px

prpto’ﬁa them, what we have
Mris: GreeN. They are ‘not. They definitely are not. If they are

able to talk, and they are ovet 65 or 79, the people pay absolutely

~ no attention+to them. They write them off as senile or whatever.

They do not get proper care, They are not paid enough. There are . -
not enough nurses’ aides. The ones who are there are paid mini- . -
- -mum wage, which in California is $3.85 an hour, and some of them
- make $3.45 an hoyr. That s not eno‘ugh for anybody to live on—-go
‘they steal from the patients; and _nobo‘ T T

y listens. -

oo
LI

People, think that they are -protected.against_nursing;home -

tected—even if they get'on medicaid, which is supposed %o A
earned from you is that the[y are not. .. -




Chairman HEinz. MIS Green, 1 thank you very much, You an

* the other members of the Fanel have.done an outstanding job, and
or taking all the tlme and trouble to be .

- we thank you very much
with us,

Thank you.

Our next panel now consists of one witness. It was sup osed to
- have consisted, as-Senator Glenn quite accurately pointed out, of .
two—a representative from the'Department of Health and Human

Services, who sent us a letter lagt week, saying that instead of ap-- B
h

pearing, they would study the problem through an interagency -

- working group. This problem has been a problem since 1977, and -

there has been more'than ample o ortumty to study it.

Therefore, our only witness on this panel is the distinguished at-
torney %e neral of the State of Maryland—no stranger to the com--
mittee, by the way. Over the years, he has. testified before this com-

- of.
the Stat aryland

. li/t 1d a plg to welcome Stephen, H Sachs, attorney gener-
a - v L

STATEMENT OF STE EN H. SACHS BALTIMORE, MD, A'I'I‘ORNEY
GENERRAL, S’I‘A’I‘E OF MARYLAND

\ I\'{{r ‘Sachs. Thank ybu very much Mr. Chalrman 1t is goud to be
ac '

1 haye submitted & lohger wrltten statement, Mr. Chairman, but’
witlh t}tl‘le committee’s permissnon, would like to summarize if ever
so briefly.

Chalrman HEinz. Wlthout obJectlon, your ‘entire statement w1ll ‘

appear in the record. ~
r. Sacus. Thank you very much ‘Mr. Chairman.

1 welcome the chance to speak to this distinguished commlttee on’

-an issue of such concern_to hundreds of thousands of people in this
country who are residerits of nursing homes. or wh¢ may someday

become one. I ?m here to talk to you this morning about private- -
of-stay clauses in nursing home admissions agree- =~

~pay duration-
ments, a provision which, in my jadgment, turns medicaid polic
on its head These clauses deprive thé elderly of their right to med-

- -icaid, force them and their families to pay from their own savings

for care that they are legally entitled to have pgid by medicaid.

Briefly stated, Mr. Chairman, these clauses» mand that patients -
4 pay-the nursing home at the so-calledvprivate-py rate for a specific.
.} period of time, usually 1 year, In effect, the nirsing home says to -

at the higher pri teo? %drate for 1 year, w chef or not you
ca

mittee on at least two other occasions that 1 am personally aware '

the patient: “You may come into this home only. if you will pay y- .

~ become ellglble for during that year.” .
Patients are told that they must agree to the. private-pay dlatise

,a8 part of the admisgion agreement they sign before they enter a =
i

"home. And the resul®is that, in ordef to make an additional $5 or

'$10 a day, these nursin homes deny poor people their legal entitle-

ment to medicaid, and they lprevent people who are eligible for
medicaid from relying on medic
thxs is a practxce that is both illegal and mmoral.
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- As you h‘ave heard this morning, old people and-their families,
faced with the decision to seek nursing-home care, or to.put a _
;. parenl, or a wife, or a brother in a nursing home, are faced with a
-very difficult and sometimes very painful decision, Frequently, this

Y. decision follows years of attempts by a.family to take care of the .*

L)atien,t at home. Only when the task of taking care of that patient
. becomes impossible, or the patient becomes too sigk, is the search
foran rsini home undertaken. You know from youh.own constitu-

ents, a:;d I have heard-from mine; about the pain, and the uilt,

and the expense that|éhn be as

sociated with these-decisions- Imag-

. ine then, Mr,jChairman and members of the committee, the predic-
~ament such peoplg fiice when they -are told by the nursing home .

that a.bed,‘,ff‘,ﬂn- only ‘be made available if the patient forgoes his or -
“her tright'itq. seek medjcaid coverage, and if the patient or his
. family pays the nursind home the‘ag itional and,,in my judgment,
.. illegal bounty. R cooN o ;
i ow let me briefly explain why itid, Mr, Cﬁ_airman, that we be-

“" “lieve the practice is il egal undet” Federal law and regulation.

There are three parts to our analysis First, both the statute itself,
-section 1909(d)(1) of the Social Security Act, and the Federal regu-
lations implementing that statute, require that State medicaid pro-

grams prohibit a nursing home from. seeking or accepting moneys . .

In excess of ‘the medicaid payment rate for nursing home services.
In short, they prohibit. supplementation. Any damages paid . for
‘breach of a private- ay agreement would be in excess of medicaid -
payments and would violate this provision. . o B

Second, Fedaral regulations known as the patient’s bill of rights -
- Frohib_it a nursing home from discharging or transferring a patient
* for breach of such a private-pay agreement. ' '

Together, these two provisions make it illegal for nursing homes _
to prosecute a patient-who breached a rivate-pay agreement. Pri- -
. vate-pay agreements, therefore, are legally unenforceable.

Finally, the “patient’s bill of rights” also requires that patients
be told their rights, and told them accurately and fully, before they -
. enter a nursing home. A clause in an admissions contract that de-

- ceives patients and their families into thinking that they .must-

“forego their right to medicaid obviously violates that obligation for
full distlosure, _ R R R o
- When Maryland’s medicaid officials first'learned of this practice, -
“they asked my office for advice on the legality of, the- practice. We
said it was illegal for the reasons I have‘just given. The State med-
~ icaid peoplt notified all the nursing homes in Maryland that they
~ mustydrop private-pay duration of stay clauses from their admis- =
sion.}lgreeme‘nts, or that the medicaid program would suspend «ll

medidaid pafrments to the homes. This sanction, which is permitted
under Maryland's medicaid regulation, was chosen for two reasons.
First, we believed it would be effective. It stops the major, if not
the only, revenues many homes have. But once thef' have complied .
with the law, retroactive payment for services de ivered could be
made. Second, this sanction avoids the more drastic'step of remov-

.ing providers from the .medicaid program, forcing the patients to.

lose medicaid, benefits and face possible relocation to ot er homes. -
So I recommend for this committee's consideration particular at-
- tention to this suspension remedy. - - I

. l" . 1 ",.‘ ) ) ) K
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I am pleased to report that in Maryland, mostyof the almost 200 .
o nun’-sing homes, when they learned that the attorney general had
.~ concluded that private-pay duration of stay agreements were ille- -
gal, dropped those clauses from their admission ‘agreements. A
score or 80 of the homes, however, are continuing to litigate the
" matter i Maryland. What should be of special concern to t is com- -
mittee, if I may echo what you, Senator Glenn, and you, Mr. Chajr-
man, have said about HHS just a few moments ago, what should be
- of special concern to this committee and to Congress is the role. -
.that the U.S: Department of Health and Human Services has played
‘or, more accurately, has refysed to ple;y, in this controversy. When -
. the attention of Maryland nedicaid officials was first drawn to this -
-practice, thay contacted program officials and attorneys in the re-
gional offices” of the Health Care Financing A ministration
HCFA). Maryland asked HFC for a reading on whether or not it
-was the Federal Government’s position that private-pay duration of
* -stzéy, agreements violated' Federal law. Maryland was told that
HCFA agreed that private-gia clauses violated title XIX and Fed-
eral yegulations. Indeed, HHS told us in Maryland that they had - = -
issugd a similar opinion to the State of New Jersey in response to a
y from that State. However, as far as'we have been able to de-
rming, HHS has not pursued the matter further. No letters were
~ /sent out to medicaid officials across the country, alerting them to .
/ this illegal practice. No regulations have been issued to codify §-
HCFA’s own interpgetation of the law. No enforcement, as far as I AR
can see, has occurred of any kind. In the lawsuit that was filed
“against Maryland that I degcribed. a few moments ago, HHS re-
fused to participate, and agked to be, dismissed from the case—re-y .
fused, in-short, to defend what is a'fg,r all a Federal law that they " .
- say they believe in. ' L : o !
As we all know, when public officials blink at an illegal practice, .
"+ the public loses confidence,.as well it might. And it seems to me
-~ that this is an instance in which this administration is failing to
exercise its responsibility to see to it thqt title ‘XIX benefits are not -
~ urilawfully denied to poor people who are nursing-home: patients. It
" is the Secretary’s duty to make sure that medicaid recipients are s
protected in nursing homes under the standards set forth in the - - *
statute and the Department’s:own regulations. That duty must in- o
clude making sure that no medicaid-certified. nursing-home uses .
private-pay duration of stay contracts, - o '
.The Federal Governmgnt should be doing all that ,it can to
_.assure that no resident of a nursing home,- in Maryland or else-
" where, is-the victim of the insidious suggestion that legitimate enti- = -
- tlement to medicaid may be postponed so that nursing homes may. " 4
make more money than they are entitled to from their poorest pa- v
tientS. N * : . e .
~ Finally, Mr. Chairman, let me simply conclude by saying that as.
L attomey-ggneral of the State of Maryland, I am keenly aware of " -
. my duty t0 be sure that the laws of ‘Maryland and of the United & -
. Statesrare fairly enforced o protect all of our citizens, but most.
“particularly to protect those who are least likely to be able to pro- .

tect themselves, especially including the Koor‘ and the elderly.
.+ Medicaid is 4 significant attempt by t - J

is country to ensure that /

.,« : t ,. o

the basic health-care needs of the poorest people will be met, Prac-, [
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tifes such as the one I l"\a'}'e described, and as the other witnesses
fnore eloquently still have'described this morning, by a major seg- -
ment of the Nation’s health-care industry, do little to inspire confi-
- dence that the industry is responding to the -needs of the elderly in -
~ a reasonable and fair manner.-And'1 hope that through this heai-
* ing and whatever other legislative or oversight initiatives you may -
‘pursue, you will join me in putting an end to this practice. ‘

That 18 my statement, Mr, Chairman. Thank you very _much. I

“would be very happy to respond to your questions, -
[The prepared statement of Mr. achs follows:]

* PREPARED STATEMENT OF STEPHEN H. SAcHs

My ngme is Stephen H. Sachs. I am the attorne general of the State of Mary-
- - land.- I am grateful to Senator Heinz and the members of the Senate Special Com-
- mittee-on Aging for the opportunity to share my views on an igsue of great concern
to the hundreds of thousands of people in this country who are residents of nursing
homes, or who may some day become one. At issue ig private pay duration of stay
clauses, These clauses deprive the elderly of their right to Medicaid, force them and -
their families to pay from their own savings for care that they are legally entitled
to have paid by Medicaid. Briefly stated, thesf clauses demand that atients pay the
-hursing home at the so-called private pity rafg for a specific period 'oFt
year. In effect, the nursing home says to th patient, you may come into this home
- only if you will pay wne at the higher private ay rate for 1 year, whether or not; you
become eligible for Medicaid during that year. Patientg are told that they #ust
agree to-the private pay clause as part of the admission agreement they sign before
they pnter a home. 'lPhe result is that, to make an additional $6 or $10'a day, these
nursing homes deny poor people their legalsentitiemient to Medicaid; they prevent
people who are eligibre for Medicaid from relying on Medicaid to pay the bill. This
practice is, in my Judgment, both illegal and immoral. - . )

Old people and their families face with a'decision to seek nursing home care, or
to put a parent pr a'wife or a brother in a nursin -home, are faced with a difficult
und sometimeq painful decision. Frequenly this decision follows years of attempts

-by a-family to take care of the patient at home. Only when the task -of taking care
of that patient becomes impossible, or the patient becomes too sick, is the sear¢h for -

ime, usually 1 -

a nurging home undertaken. I am sure you have all heard in testimony beforp this -

committee, and from your own constitutents, as I have from mine, about the pain,
and guilt, and expense that-can be associated with these decisions. Imagine then the
predicament such people face when they are told by the nursing hgdme that a bed
tan only be made available {f the patient foregoes his right to seek Medicaid cover- .
age, and if the patient or hi fami?y pays the nursing home this additional money.
- Let me tell you nbout a few of the people who have been affected by this practice.
A T8-year‘old man suffered a stroke and was rushed to a hospita! for emergency
trentment. After 2 weeks in the hospital he yas ready.for relense to a nursing
-home. His T6-year-old wife began visiting nursfyg homes in their area to find a suit-
able home. Although he had ulready been ceryified for medical agsistance, his wife

- A nursing home administrator explained to her\hat they had beds available and
would be willing to accdpt her husband if she ugreed to pay private rates for-| yeat.
The administrator egplained that this would amount to approximately $18,000, -or
$1,500 per month. Whet.the wife explained that they were retired and did not have

~sulficient savings to pay s§gh an amount, the administrator advised the wife to take

" out a martgage on their pat§ off home. L N

The wife, deciding she had no choice, took out a mortgage on their home. In‘a >, -
short period of time she found that she ‘was unable to keep up with the mortgage

" payments, ’ ' ) T :

" A db-year-old daughter found that she could no longer take care of her 73-year-old

“mother. After living with the daughter for nearly a.y?r. the mother's condition ‘Kad
aevereéy*’deterioruted 80 that she needed 24 hours a
worked and was unable to pay for a home companion

‘look for a nursing home, ) . v ,
Although her mother was Medicaid-eligible, no home in her area was willing to .

accept Medicaid patients. She therefore ﬁecided to admit her mother as a private .

pay patient and pay for her cgat of care. She found a home in her area wi ing. to-

"accept her mother on that basis and signed an admission contract at that home. \

r her mother; she began to
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In the form contract she agreed to pay*l year's costs dt the private pa’f raﬁe. In ., .-
the .evént that she breached this agreement,the contract provided for liquidated -
* damages equal to the number of unpaid moriths remaining in thé year times the
difference between the Medicaid payment rate and the private pay rate, . - L
Three months after the mother was admitted; to the home, she died. The. daughter
L topped makifig payments to the home since ler mother was no longer a patient.

* . -Although- the home had lqng since filled the thother's bed, the daughter began to . -
receive dunning notices from .the home bffsed on the liquidated damages cause in = = -
the contract. - N o . S SR

An BZ-year-old woman was admitted to aYoursing home as & private.pay patient.
The woman  was certified for Medicaid, but- was unable to fi'n(ra home willing to
accol'pt her on this basis. Her daughter therefore agreed to pay-for her cost of care ' -
for [ year, s » ' i . :
Shortly after 1he mother was admitted to the home, the daughter discovered that .
she had incurable bone cancer and had approximately 6 months to live. The-«
*daughter called the nurging home from-the hospital and told the administrator that - - -
: due to her @anged circumstances, she would not be able to pay private pay rates to
* . the home, B ' o
' She advised the home that, they would ,have to s¢ek Medicaid reimbursement for . - -
her mother since the'daughtet would need her savings to pay forher own care, The =
usgistant administeator o? he home: called the woman back in the hospital antl ad-
visgegd her that they wouldWhve to discharge her mother because she had breached
her admission gontract. The administrator asked her to what address they should -
send the ambulance with her mother.,  °~ . - T C
Private pny duration of stay clauses thus force patients ard their families to give _
up their right to Medicaid benefits. And for those who sign agreements with these
claugos em, thergAs the spectre of collection agencies, lawsuits, and eviction—
and the additional €Xpende of defending their rights to Medicaid eligibility. By fore.
+,”  ing patients to pay, the nursing homes are raising the financial oligibility staddards ~ -

. for Mudicaid far above those set by the Congress in the law. . - * B

-As 1 amg sure this coffimittee is aware, people who are eligible for Medicaid, and - - "
people who' receive Medicaid benefits, hefe very little in the way of financial re-
sources to pay for their care. The.only way that they can get the care they need in a
nursing home is when Medicaid pays for it. Medicaid is the principle source of pay-
‘ments to nursing homes for all the elderly. in this country. In Maryland, medicaid

e

recipients fill more than 61 percent of the licensed beds in the State. Natiopally, -

nursing honies absorb almost half of all the Medicaid dollars spent. There is no way
of knowing how inany nursing homes have attempted to coerce Medicaid eligible pa- \

~ tients to forego their entitlement to Medicaid in order to gain access to a nursing’
home Led. 1 know that the practice has been found in New Jersey, int-California, in" |
-. Michigan, in Florida in the gt’ute of Washington, and in New York: - . = -
A New York Court ruled earlier this year that private pay dufation of stay agree-
-ments are illegal. Glengariff Corp. v. Snook; et al, N.Y. Sup. Ct., Spec..Term. No. . : .
2143783, Jan. 4, 1984 1 33,6056 CCH. Medicare and Medicaid Guide. The Erlvate pay . .
agreements in that case;had the effect of denying patients Medicaid eligibility for 18 !
monthg. I believe that we are talking about a widespread illefal practice that denies \
or delays neéded nursing home-ser¥ices to the pyorest of the poor-in violation -of
Federal law. _ _ e : S
Let e explain why 1 believe this practice violates Federal law. .
.. First. both the statute itself, section 1909(dx1)_of the Social Security Act, and the °
.’ Federal ‘regulations implementing that stmtute, require that State Medicdid pro-
b 'ﬁams prohibit a nursing home from seeking or accepting noneys in excess of the .-
- - Medicuid ‘payment rate for‘ nursing. home services. Second, Federal . regulations
" known as the "patient’s bill of rights,” prohibit a nursing home from digcharging or
transferring a patient for breach of a private pay agreements. Together, these, two
provisions make it illegal for nursij; homes to prosecite a patient who breached a

Sie -
v

- private pay agreement. The privptafpay sgreements are therefore legally unenforce-
~ able. ‘Third, the "patient’s bill of #fights” also requires-that pgtients be told their '’
rights before they enter & nursing home. A clause in an admission contract that de-
. celves paients into thinking they must forego their right to Medicaid obviously vio-.
- lates:that obligation. Let me explain each of these points in more detail, ;
: Both the Medicaid statute and Federal regulations require all providers partici-
~ pating in Medicaid to accept edicaid‘relmgursement ag payment in full for the
cost of services provided to Medicaid recipients. Indeed, it is criminal violation.of + -,
the Meditaid statute to 'charge more for Medicaid gervices than the State reimburse- -~ .
~ment rate for that service. Section 1909(dK1), 42 U.S.C. § 1896H(dx 1) provides,that: . -

s
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“Whowever knowingly and willfully charges, for any service provided to a patient
_under a State plan approved under this title, money or other consileration at a rate' -
" in excess of the rates established by the State shui,l be guilty of a felony and upon -

conviction thereof shall be fined not more than $25,000 or imprigsoned for not more
“than 5 years, or.both,” =~ . v . o o
‘In other words, once a Patient is.a Medicaid recipients. any attempt by the nurs--
.~ ing heme to collect the $6 or $10 a day difference betwéen the Medicaid rate and .
* . the private pay rate would violate this criminal proviston of the federal law: - .
.+ Federal regulations; at-42 C.F.R. § 147.15 (1981) also. require that States limit prir-
ticipation ‘i » Medicaid program to those nurging home providers ‘who will accept, o
. .a8 payment in full, the nmounts paid by the State Medicaid agency. A nursing home " :
.that tried to collect damages from a Medicaid patient for an alleged breach of a pri-
vate pay agréement \&ouk‘f violate the law because the damuges would be sought for
a pefiod during which the patient is a- medical assistance recipient. Obviously, any
"+ damages to be collected would be designed to compensate the nursing home for_ the
"5 to $10 a day difference between the private pay and the Medicaid pay ment rate.
The damages would thercefore be illegnl supplenientatign of the rates paid by the
State under the Medicaid program. The court in the New York case | referred to
.o earlier, Glengariff Corp. v. Snook, outlawed a private pay duration of stay agree-.
ment under the illegul supplementation theory, based. on the same provision of the
Federal law [ have cited here. . : ' o
Federal und-State conditions for participation b nursing homes in Medicare and -
¢+ Medicaid estublish rights of all nursing home residents,.no matter what their source
of payment. These conditions, known generically as the “patient's bill of rights,” are
- found at 42 C.F R. § 442.311. Among the rights listed is the following: -
“'Ihe [nursing- home| must have written paliciés and procedures that insure the
following rights for each resident: * * * (c) Transfer or discharge.—Each resident”
must be transferred or’ discharged only for (1) medical reasons: (2) his welfare or
that of other residents; or (3) nonpaymenpt except-as prohibited by the Medicaid pro- -
gram. _ _ : R :
¢ Violition of a private pay agreement is not a permissible basis for transfor or djs-
charge of*a patient under Federal law: It is not one of the three grounds enumer- _
ated’in the patient’s bill of vights for involugtarily tranferring or discharging’a pa- = -
- tient. Therefore, a nursing home may not discharge a patient who converts-to med: -
icaid reimbursement during the time that he or she is a private day patient. o
Finally, I believe that a private pay duration of stay agreement violates the pa-
tient bill of rights requirement that each Medicaid eggp'x'em be “fully informed,
before. or at the time of ndmission, of his rights and rgé fisibilities and of all rules.
governing resident conduct.” 42 C.F.R. §422811.- A private pay duration of stay -
clause in an admission contract misleads nursing home residents as to their rights
with regard to Medicaid eligibility; it violates the patient’s right to know and the -
nursing home's duty to inform. In fact, .a private pay duration of stay clause in a -
contract may induce the patiant to believe that during the first year in the, nursing
* hpme!? despite eligibility for Medicaid, he or she ‘may not apply for Medicuid bene-
- fits. That cluuse&_ illegal, and it is unfair. It is unfair because evin if a patient
- spspected that the:clause might be illegal, people entering nursing homes and their
families are rarely-in a position to bargain about such matters. In the law, such
- wnequal bargaining powgl suggests a contract of adhesion. 1' believe that such-
- tlauses gare void as againdPpublic ‘policy, both as that policy hus been spelled out b
the.Congress, and aceording to Fundamental pringiples of fuirness upon which alfl
law should be bused. - ‘ - '

Yoy may be interested u,‘mr.\;h;;n Maryland, the use of these clauses ulso

‘violates fhe State's Conyumer Pro¥gcetion *Act. (Commercial Law Article, §13-301, .-
Annotited Code of Maryland, (1981 N/ hat law’ defines unfair or deceptive trade -
[)mctices to include any “(1) * * * mislddding oval or written statement * * * which
s the capacity, tendency, or effect of deceiving or misleading consumers * * * (})
Fuilure to state a material fact if the foilure deceives or tends to deceive.” Such-
deceptive trade practices.are prohibited by: Maryland’s Consumer Protection Act,
; whical is_applieable to nursing homes and other health care institutions, 63 Op.
. Att'y General 183 (197R)at is possible that other State consumer protection laws dre
" likewiseviolated b'y private pay duration of stay clauses, =~ . ; .
"~ When Maryland’s. Medicaid officials first learned of this practice, they asked my S
“office for ftivice on the legality of the practice. We said it was illegal: The State . =
Medicaid people notified all the nursing homes in Maryland that they must drop -
private pay duration of stay clauses. from their admission agreements or the ‘pro-
ram would suspend all Medicaid payments to the home: This sanction, which may
¢ unique to -Maryland, was chosen for two repsons. First, we believed it would by, - o
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<. " the U.S. Department of Health- and Human Services has playe

effective. 1t stops the major—if not the only—revenues the homes have. But onice

‘they have complied with the law, retroactive payment for seryices delivered could

-~ be made. Sedond, this sanction avoids the more drastic step of rgmoving providers
from the Medicaid program, forcing their patients to lose Medichid coverage, and

. face possible relocation to other homes. I recommend, for this committe_e’s consider- .

.ation, particular attention to this.remedy. . - . . : '

‘I am pleased to report that most of ﬁ\e, almost 200. nursing homes in Maryland,
when they learned that the attorney general had concluded that private pay dura-
tion of stay agreements werp dllegal, dropped these clauses from their admission

' 'aﬁreements. A 'seore or so are continuing to litigate the matter in Maryland. What -
8

ould be of special concern to this committee and to the Congress is the role that
\ in this’ controversy.
- “When the attention of Maryland Medicaid officials was first drawn to this practice,

in 1981, they contacted program officials and attorneys in the regional office of the

- Health Care Financing Administration. Maryland asked HHS for. a reading on .+ -

- whether or not it was the Federal Government's position -that private pay duration
of stay agreements violated Federal law. Maryland was told that HCFA agreed that
private leay clauses violdted title XIX and Federal regulations. Indeed, HHS told us
an Maryland that they had issued a similar'oﬂnion to the State of New Jersey in
response to a ( uerg from that State's offivials. However, as far as we have been'able
to determine, HHS has not pursued the matter further. No Jetters were sent out to
Medicaid officials across the country alerting them to. this illegal practice.-No regu-

- lations have been issued to codify HCFA’s own interpretation of the law. %

.o As we all know, when public officials blink at an illegal practice and look the o
. other way, the public lvses confidence, as well it might. It seems to me that this is,. "~~~ -

another instance in which this administration is failing to exercise its reponsibility .

to see to it that title XIX benefits are not unlawfully denied to poor people who are
nursing home patients. - ) . -
This Congress has recently had occasion to note the administration’s failure to en-

.+ force Medicaid rules in nursing homes, Your recent conference report on the Deficit :
.Reductfon Bill of 1984, H.R. 4170, reminds the Secretary of Health- and Human - .
Servicgs that she héis the duty both to assure that the standards for care of Medic- - '
aid nursing home’ patients are adequate to protect the patients’ health and safety, .-. -

-

and to assure-that States enforce those standards. (H. 6740 Congressional Record, .

June 22, 1984). The Secretary’s duty to make sure that Medicaid recipients are pro-
tected in nursing homes under the standards set forth in the statute and the De-
partment's own regulations must include making sure that no Medicaid-certified
nursing' home uses Frjvate pay, duration of stay contracts. The Federal Government
~should be doing all that it-can to assure that no resident of a nurging home, in
- Maryland or elsewhere, is the victim of the insidious suggestion that legitimate enti-
tlgment to Medicaid may be postponed so that riursing homes may make more
" moneYy than they are entitled to from their poorest patients. .
" «nAs attorney general of the State of Maryland, | am keenly aware of my duty to be
‘stire that the laws of Maryland and of the United States are fairly enforced to pro-
tect all of our citizens, but most particularly to protect those who are least likolg’_: to
+ .sbe able to protect themselves, including the poor and the elderly. Medicaid is a sig-
~nificant attempt by this country to insuré that the basic' health care needs of the
poorest people will be met. Practices suche ag the ofie I have described by a major

?esment of the Nation's health care industry do little to inspire confiderrce that the -
n 0

ustry is responding to the neéds ofthe elderly in a reasonable and fair manner. 1

.- hope that through this hearing, and whatever other legislative or oversight ifitin-
. tives you may pursue, you will join me in putting an end to this practice. :

- .Chairman- HeiNz. ‘Mr, Attorney General, I commend you on a -

~ most succinct and to-the-point statement..You have ilustrated

‘should we in the Conﬁress do, as well?

~quite clearly, 1 think, to the committee the reasons why ‘the prac-

. tices we have heard -about today
- gtatute, contrary to good practice.

are illegal, contrary to Fe qral' '

TR~

Let me just ask you the $64»;.‘questibn: What should the Federal .
Government be doing about thége discriminatory practices? What -

Mr. Sacus. Well, the Federal Government--speaking s ecif‘iqalﬁ'
of HHS, Mr. Chairman—should be doing is its job. They have said,
sort of pri-vatelf' and in letter form, that the practices we have been’

. describing are 1llegaly : T ..

'




. - But how how about a memo: to all, of the program officials .
- throughout the country, alerting them to this illegal practice?
How abou§ a program letter, which they use, certainly, whenever -
they w'slmo alert program officials throughout the. country to.the -
. practicesfMhat ought to be uniform. L b! '
" How about the adoption of a regulation~—if anybody should. think .
* that clarification is necessary—a ‘refulation making clear beyopd .
ang" doubt—-that these practices are i legal? ' S
inally, of course, what it should be doing is enforcing tha"l}?w, '
- yand that “includes U.S. attorneys throughout the country when
* criminal violations are called to their attention. ,
- Chairman HEinz, Mr. Attorney General, we have been told by .
nursing homes that they simply cannot accept more than a certain
- percentage of medicaid patients' in order to stay in business. The .
- nursing -homes have %aid, and I suspect they will say today, that
.. when they accept 50 or 60 percent medicald patients, ‘that they
should be entitled to refuse to 'acce’;)t anymore medicaid patients.
What do you think—is that jystified ~ A
. Mr. Sacus, Well, I am-not™in expert, Mr. Chairman, onathe eco- ...
. nomics of nursing homes. But both in my capacity aé counsel o our -

. . health” agencies in Maryland.and as a law enforcement dfficial . .
cliarged ‘with the enforcement of medicaid frayd provisions of the = . :
law which occasionally touch the nursing home industry, I think I ..
have had some exposure {o it. . R o '

hat I know is that, as was described here earlier this morning, -

" investment. counselors tout nursing home stock as investment .

v/ worthy, and it has becgme a very profitable investment for a great --

L " " 'many people. - ' _ ‘ Co o

& T know that in Maryland, over half of our medicaid expenditures .

-+ . gointa the nursing home industry. I know that 60-some percent of '
e .?“ d?hde beds in the nursing homes in Maryland are medicaid -
' funded. - - ST O
" =" In ghort, Mr. Chairman, what I know is that medicaid is.the cash
" - register of the nursing home industry. And there would not 'be a .-
e " - .dursing home industr’ in anything like its profitability if it had .
"ot béen for the Congress of the United States passing this impor-
tant piece of legislation. But what should not be overlooked is that * -
it was passed not_for the benefit of the nursing”home industry, but-
for the benefit of those who need the services of nursing homes,
-~ namely, the elderly and the poor. . : ' v
. So, whether or not the industry would be as grofitable if the RS
Wwere fot requiréd to obey the law, if it woyld ot be as profitable if . .
_ _they were not permitted. to ‘discriminate in any way—I really -
. ‘cannot speak fo that. But [ think I can say that. it is certainly my :
.conclusion that they ought not be heard to sayy that they cannot
- -~ afford to obey the law. - .y - . ' S
© ., Chairman Heinz. Mr. Atforney General, you are tq be s ecifical-
R l% commended in the strongesf possible terms for the excellent job .
that you have done protecting patients’ rights in the State of Maty-
' la?\?’ and the commﬁtee does mmen you. : I v
- Mr. SacHs. 'Thank you. ‘ o
Chairman Heinz. Other States are not €o fortunate at this point . ¥
“to have their people so well protected. You have successfully dealt
~with’ the “iss'ue of private-pay agreements. What advice would you:

R & R SR VY
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... have to a medicaid recipient in another State who sigrfed a private-
" . pay agreement and:now-discovers that he or she is not required to -
; ‘paK{thatfe,e? ' ) S Y. ~
- Ir. SacHs. Well, it is a sad piece of advice to give, Mr. Chair-
“mah, but in the final analysis, that person, that person’s family, -
needs and ought to seek so ind of legal advice—if they cannot- * .
afford private legal advice, then Legal Services—to the eitent - -
. Legal Services has been left viable in the United States—is avay- -
- able to be helpful. But if sued by a nursing-home, they need protet-: -
tion. They need the kind of §)rote(?tion that Mr. Snoo - had and ex-
- ercised successfullﬁ in New York.' - | ' ' : e
“I"can only say that I hope it is true that other attorneys general
~ throughout the United States, and consumer protection divisions
" faround the %ountry, are available| to counsel such persons, and per-
. ~ - haps in some cases, be o{ assistance. I would hope that my col-
" . leagues -around the countty would take a position similar to, the
ones that we have taken—and I have no reason to think that lhey LT
would flot, if their attention is!/addressed to it. That is another . °
reason ‘why Federal policy i& so [important. To collect 50 different -
State law depqrtment!,)s and get them all on the same wavelength is -,
really much easler if there is a Federal policy that is articplatéd
~ -and strong. . . : ' s
. Chairman Hginz. Mr.-Attorney General, I thank you.
-Let me first call on Senator Burdick and then, Senator
- Senator Burbick. Welcome to ¢ui committee. ' S
Mr. Sacus. Thank you. ‘
Senator Burpick. I have been|reading and listening carefully to
your testimony this morning, and it is your contention that the
o Glengariff Corp. v. Snook New York Supseme Court decision out-.
~ laws private-pay agreements. Hyve there been any contrary hold-
: inﬁ ang place in the country? ' AR
. My. Sacus. T know of no contfary holding, Senator. The mattér,
as | said in my testimony, is being litigated in my State, in Maxy-
R land. Following our opinion in '1982, most of the nursing homes
-~ complied with the ruling that we made. But about two dozen chal-
~lenged us, and that is now in the final stages of an administrative
Eroceeding-in Maryland. This week, as a matter of fact, the final
. hearing in the administrative process will occur. We have been suc-
“cessful so fat. I predict that we will continue to,be successful. But I
would- fiot be surprised if the nursing homes, then, take us.into
court to challenge the admingstrative holdings. o
- I know of ng contrary rulings around the country, Senator. .
A './Ser}ator.Bunmcx.‘ Is the same question involved in these other - !
v cases? . b o AN o
B Mr. SACHS..ESBentiallf’.. . , R ,
~ Senator Burpick. Well, isn’t the Glengariff case’pretty much per-
- suasive in the courts? e L - g '
Mr. Sacus. We, of course, welcome it, and we argue it. But as 1.~~~
© . am sure you know, Senator, it ig rot'neceasarily inding on the .
' couits of any other State, go'it is helpful to our cause, and it ia per- .
" haps persuasive, but it is not controlling,. , . : P
enator Burpigk. The Glengariff Corp. case did noj-go to any ) -
_ .hiﬂler court, did it? - . B g

lenn. -

v

r. S8acus. Not that 1 know- of, Senator, no. -
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Senaton.Bunmcx. This party to the action, Mr, Snook, is he one

, of-the gentlemdn who testified here this morning?

. Mr. Bacus. Yes, sir. He was the man $itting here.
Sendtor Burbick. Thank you very.much. . =~
Mr. Sacus. Thank you, sir, . *

/

.+ Chairman Hginz. Senator Glenn, - :

Sengtor GLENN. Thank you, Mr. Chairman, ~ © -
We revised our law in ghio in this regard-back about—in fact, it

went into effect in July 1983, I think it has beenlooked at by a =

numiber of States as—1 do not know that it is a model, or that it is
perfect, but it has been looked at, I know, by a number of States as
being sort of exemplary of what can.be done. T do not know ‘wheth-

"N

er yoy are familiar with it or not, but Mr. Chairman, I would like -

to have just this little shart code from Ohio entered into the record,
8o that we can havd an indication in this committee hearing record

of whrt. can he’done, ar:f' perhaps you will have other suggenstions:

to muke after you have reviewed something like that, slso, and

. what your experience would indicate whyt should be done here. :

Ut

Cht}irmah HEmNz, Without objection, so ordered.

. [ : ! -
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S111.0 Addltlwul tmm In provlder nmmmu after

July 1, 1983

(A) On and al‘tor July 1, 1983, cvcry provldcr ummcnt -

with a home shall:
(1) Prohjbit the home from fanllng or refusing to retaln
as a patient any porson because he is, becomes, or may, as a

pationt ig the home, become a reciplent of assistanca under

_the modlcal .assistance program. For the purposes of this
_ “division, a recipient of medical asslmnco who is a patientin

" g homo shall e codsidered a pationt in the home during any o
. hospital stays totaling iess than twenty-five days during any.

twékvo-month poriod, Rocipients who have been identified

requiring the level pf care of an intermediate caré facility

~ for the mentaily retarded shall-not be subject to a ma;}imum

period of absences during which they are. considered

‘pationts if prior authorization of the department for visits

with rolatives and fuonds and participation in ¢herapeutic

‘programs is obtained 'under rules a optcd under section .

,Sl 11.02 of the Revised Code.

(2) Include any part of the home that mests: staﬁdurds ‘

for certification of compliance with federal and state Jaws

gram;
(3) Prohibi the home from discrlmmatma against any

patient on th basis of race, color, sex, creed, or nzbuonal
origin.

he department: of public welfare“or its dcsignoo as

. and rules for participation in the medical assistancc pro-

(4) Pfohlblt the home from failing or refusing to nqcopt a8

,home, become a recipient of assistgnce under the mgdical
fasslstnnce program if less than .eighty per cent of the

- paticnts in tho home are recipients of medical assisiance.

- patient because he is, becomes, or mays as a pationt 'in the

(B) Nothing in this section shall bar any rbligious or

denominational home that {s opsrated, supoervised, or con-
trolicd by a raligious orgami2ation from giving preforenceto

_ persons of the same ro religion ‘or denomin®®bn. Nothing in’

"this. soction shall Mar.any home from giving preference to

care. .
(O Vothing ln this section shall bar any coumy homo
organized under Chaptor 5155, of the Revised Code from

admitting residents exclusively from the county in whloh the
‘county homo s losated,

(D) No home with which a provider asmmem i$in -
offect shall violate the provldcr contract obligations imposed

-under this seotion.

(E) Nothing In divisions (A) and (B) of this section shall .,
* bar any home {rom rotaining patjonts who hava gesided in
the home for not 1ess than'one year as private pay patiénts .

f .
'
.
¢ "
»

and whgsubsequantly become reciplents of assimmoa ufider

- the medicaid prog, ram/ but refysing to accept as a patient

hny parson who is, or may. as a patient ln the homa. be‘aomc

+ - Vo '

, .
b e : .
s . }

. persons With’ whom it has oontractod to provido continuinz‘ ) ‘




~ of the following apply:

-

) - .
a rocipicnt of assistance under the medicaid program, if-all

(1) The home does not refuss to retain any "patiént who |

has resided in the home for not less/than one year as a
private pay patient because he.becomes a reoipient of gssis.
tance under the medicaid program, except as necessary to
comply with division (E)(2) of this section: '

(2) The numbor of medicajd recipients Ftalned under .

this division docs not at any tifflo exceed ton'per cent of all -

the patients in the home;

(3) On July 1, 1980, all the patients in 'thc home were
private pay patients. ‘ '

. HISTORY: 1983 H 291, off, 7-1-83

1983 H 100; 1981 H694; 1979 H 176

© Note: 1983 H 291, § 160, off. 7-1-83, rends; .
¢ Notwithstanding sections $111,02 and 5111.31 of the Revised

Code as nmonded by this act, for the twvelve-month period ending

October 34, 1983:

(A) The maximum period of tefnporary nbsonces for hospitalis

zation during which a nursiig home patient who is a recipient of

medical assistance shall be considered w patlont in the home shall. ' -

be thirty days. . ,
(B) The maximum period during which payments may be made

. under the medical assistance program to reserve a bed for a riedicul

assistance recipient shall not ¢xceed the maximum perlod specified

under federal regulations and shyll not be more than wwenty-four

days for hospital stays, visits with relatives and friends, and purtici-

pation in therapoutic programs outside the home. Residents of an

intermediate care facility for the mentally retardud shall not be

subject to a maximum period during which payrments may be made -

10 rgserve a'bed,
d

" 511132 Judiclal remedies

~ Any patient has a cause of sctlon againit a home for
“breach of the provider agreement obligations omyother du-

ties imposed by section 5111.31 of the Revised Code. The

action may be commenced by the patient, or on his behalf = -
. by his sponsor or a resident’s rights advocate, as either is
* - defined.undar section 3721.10 of the Revised Code, by the
 filing of a civil action in the coart of common pleas of .
the county in which the homie is looated, or in the court -
' otommon pleas of Franklin county.. o
I 1

‘ f the court finds that a brénch of the provider agree-

"+ 'mént obligations imposed by sectlon 3111.31 of the Re.
vised Colle has ocourred, the court may enjoln the home
from engaging in the practios, oftler suoh affirmative ralisf
as may be necessary, and award to the patient and a per.

- son or public agency that brings ar( aotion on behalf of &

. patlent dotual damnges, - costs, and rensonable attorney’s -

: fees. : N o v

. OHISTORY: WOTOH 176, 7180

5 - e .
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! Senator GLENN. | have been adyised that when family members
seek help, often, a nursing -home ombudsman or something like '
that is brought in, and when suit is filed, it almost is invariably the !
case that the nursing home will ‘reduce its demands on peo:ple who
aretrying to get services. . CT : L

Has that been your experience in Maryland? . - |

Mr. Sacus. Well, somewhat, Senator. I am not sure what you

enator GLENN. Well, for additional payment, or a.year’s‘ private
payment before they will admit someone. o [,
"~ Mr. Sacus. Well, I can only say that the great mgigt'&e&" of the
nugsing homes in Maryland when we issued our-ruling did(comply,
but some two dozen—and of course, this ,re}:resented threatened
sugpension of payments, and it.represented the official position of
the State's attorney general and the program people—hut some
two dozen, including some of the larger ones ancf the more power-
ful ones in the State, are continuing the rractiCe yet today, and
unitil we get the matter finally litigated, will continue tadg so. -

mein by “reduce its demand.” Do you mean—-—

‘The question has been asked here, Senator,~about how wide-
:ﬁread the &'a'ctice is. I do not, have to go beyond the statements of .

the homesfhemselves in Maryland and the pleadings in ur’ case; .

hey refer to this as—and thig may not be-a quote, but jt is very, -

closo—as a widespread, time-honored practice that:has been going’
on since the begthning of the Medicaid Program. So I think we
have ah admission as to its widespread nature. - S
 Senator GLENN. In Ohio, we have seen some nursing hpmes with- .
draw from .participation in the medicaid program. Do $qu believe

that ‘enforcement .of the laws' to_prohibit discrimination against

medicaid patients will lead to' more of that, and perhaps a'two-
" tiered system of medical service and nursing home care?

has not happened.' Not -one home has sought to withdraw—now,
ind yomé, there are 24 of them still in litigation, but thdt has not
appened. , ' '

‘Second, the remedy e hav;a'{used in Maryland, the susﬁenaion of -

ayments is.something short of the termination of the privileges.

ut f.‘inall%", Senator, fcontinue to believe this is very vg}roﬁtable‘
business. The nursing home business is very profitable, whether it
is—perhape we are talking here about the ditference of whether it
" is superprofitable or just very profitable. But 1 do not see people
leaving a business that is'a profitable gne. ‘ ‘

“Senator GLENN. Once you tightened. up on enforcement of the - -

" law and took 'the action you did in Maryland, have any of the
‘homes gone out of business due to the legal action you »tooY«? BE
.Mr. Sacus. No, sir. - X T o
Senator GLENN. None? _— \ o T
~ Mr. Sacus. None. : ‘

Senator GLENN. Mr. Chairman, I would,only add one thing. Thjs .
is something that in our own family, we aveﬁmd'a long intereft ::
wite. worked with the .°

'Nursing Home Association in Ohlo and ‘actually visited a great® . -

in. Well, before I was in the Benate, my

number of the homgs and checked into them, stayed overnight. It
‘was quite illuminating, and from that came some-of my o
) A . . 8 ‘\ g L . N .
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“est with her coming back and telling some of the stories about
what was going on in some of these homes. - _ o -
I am happyato say, most of the experiences were good, the people
-~ were being taken care of, But there were abuses that she came ..
+ . back very, very concerned about, and it is something that must + =
concern all of us. We are all getting older day hy day, and a lot of & - .
» = us will wind up there one of these days, and I would: like to .gee -
., these places made as good as possible before I arrive, thank you. .
.y ..Fhat may put it on a selfish basis, but it is a fact, nevertheless. We & .
have families now spregd out all over the country. My own family
i8 not exceptional, in that my.wife and I are here in Washington, a
. daughter is in Colorade, and a son is in San Francisco. Families are
- not in the same community all the time to take care of people, and -
i - certainly, in this 'day and age, supposedly an enlightened age and
- concerned for others, we certainly can take a Federal res onsibility
in seeing that those who cannot take care of. themselvés should
have decent help. _ — - "
I remempor Annie coming back, talking about going in one place,
\ - and a may breuking intb tears when she walked into the room be-,
, .cause he had not had a/single visitor in the previous 2 years, I be--
o e lieve it w;{s except just the nursing home people who were in and’ -
" out of hig room from time 4o time. So perhaps all of us need to take -
a little bit more concern about this and the people in the homes,
not just our own families, but others, too, becausewe are all head-
ing in that direction sometime. : : - o
- Thank you. C ; ‘
y Mr. SA(‘{IS. l.agree with that, Senatpr, and I would like to associ-
s ate mysell with it. If T may add just one thought of my own, I too
- have walked the halls of a great many nursing homes to visit and &
v ~. 1o see what the conditions are like, and many of them—many of .
.- them—are good places, garing places, attempting to deliver on the
7 contract they make with the patients who come. And evén on this - 4
v question, I think that there are a great many nursing homes . °
: ~which, if only there were a clear statement of policy from those
who know: it best—namely, HHS—would comply with the law. A
lot of the noncompliance, 1.think, is a direct result of the inatten- . -
tion to duty, in'my judgment, of HHS. They could make life an
awful lot better for an awful lot of familiesgfround this country by -
" issuing just ohe program bulletin, concutring with the kind of in-,
terpretation that we have been-talking abgut. - o R
Senator GLENY. Most of the people in the nursin homeﬁ | think,
' are very compassjonate, they are concerned, andtl%at is the reason . - .-
- they.work there. And most of these places are taking excellent care
¢ of people. But there are abuses, eveh in the best of omes, that are
tragedies of our huiman condition, and we just should not let that
#o tthead. So those ake the abuses that we want to correct. -
Mr. Sacus. Yes. - :
Senator Burpick. My, Chairman, 1 have one question, -
, Chairman Heinz. Senator Burdick. ., ", o
.. Senator Bumnick. Since the decision in thg’Glenggriff case, do
* “you know of or have you, heard of any ‘hrslgg,,home that has re-
. [lused to agogpt patients? \\ vy T 3
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.any who have chanied their policies, who have refused to accept

patients because of that : ' . o ' :
Senator Burbick. Thank you. A , -
Chairman HeiNz. Segnator Burdick, thank you.

Steve, thank you very much. Itiwas a &lrea.t pleasure, and thank
\qe'ss. S

N M. .SACHS. None in Maryland,~ Senator, no. We do not. knov; Bf

hd T

- . LI §

you for being such an excellent wi e appreciate it. - - -
~ Mr. Sacus. Thank you very much,- r, and I commend the .
committee for its very, very good work. L
Chajrman Heinz. Our last witness is Dr. Paul Willging, repre-
sentin%vthe American Health Care Associgtion. = - .- . .
Izir. illging, thank you very much for being here. Please pro-. -
- ceed. L SRR

STATEMENT OF DR. PAUL R. WILLGI G, DEPUTY EXECUTIVE B
VICE PRESIDENT, AMERICAN HEALTH CARE ASSOCIATION,
WASHINQTON, nc : S S

_« Dr. WiLLdiNg. Thank you, Mr. Chairmay. : | I
1" It is a pleasure to be with you today; In the. interest -of brpvity, I | -
“have also submitted written‘'testimony/ and with your permission, I.
would suggest it be inserted. I : \
Cheirman Heinz. Without ohjectiop, your entire testimony will .
be a part of the record. ‘ [ T
" Dr. WitaiNg. And I will try to byiefly summarize what it is T
have to say on this issue. S ‘
I am with the American Health/ Care Association, the largest
. nursing home association in the country. I think it is important -
~ that we discuss the problem of accegs to nursing home care, a rob-
lem which, I submit, goes beyond the problems of medicaid pa- .
tients, and given what ?3 happening in this country and within the
States, can deal, in fact, with the %eivate pay patients’ access to the .
nursing home, as well. S oo e .
. Do we have a problem? We cleatly have a problem. It needs scru-
tiny. ' . ‘ R S
*My concern, Mr. Chairman, baged on what I have heard today, is .
 that you have dealt with the symptoms of the problem and not
.4 with the problem itself. And I would submit, quite categorically,
. that the problem relates to polici¢s consciously and with full under-
. gtanding of intent which have béen implemented by a number of .
the States; policies which relateito the fundjng of a good pert of ~ -
nursing home care in this country. o , T :
ey ) I think what we have seen over the %ast few years, fo,r#eons
: g

that I can perhaps understand, although not agree with, dfescon-. .= " .
~scious attempts by the States to arbitrarily limit the: supply of ~ .° -
¢ nursing home beds in this.ecountry and to arbitrarily impose price
o i:lo'ntrol's over the services-which are grovided by those- nursing

omes. f , . " L

I think we have had enough experiences in this country to know '

what happens when one attempts to tamper with the magrket by ar- * .. |
bitrarily constraining either supply or price. . oo
- With respect to supply, it is understandable why Statds have at- = -
" tempted to limit the number of nursing home beds avajlable. Med- .~ -
' ‘icald is the largest growing component of most State budgets. Long- - .
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term care accounts for 44 percent of most States’ medicaid éxpendi-*
. tures, Therefore, by impound limits on beds in the State available -
~+for long-term care, the State stands a very good chance of being: -
able to effectively control its medicaid budget. '

bed construction, moratoria that are gjther explicit or implicit. We .
~ 'have in two States, at least, Tennessee and Mississippi, a much™
~_ more direct apprgach to dealing with the roblems of medicaid

- access to nursing \beds. They have simply .decided that they. will
- contraot for, unden their licengure provisions, only x' beds per year -
“available to medic . '

‘patiénts.’ . : _ : o
We have other Sthtes that have beengomewhat more inngvative,
They hdve essentially suggested that nursing home beds can be
constructed as.long as thdre is no chance that a medicaid patient
~will end up in that kigf of bed. For example, Florida and New
~ Jersey have exempted from the certificate of need program nursing
homes constructed in life care communities*-a life care community
. is, more often than not, a service provided for middle-class Amer-
“" ica—but for all' other nursing home beds for which a- medicaid pa- . -.
tient might be eligible, those nursing home beds are still subject to
certificate of need«provisions, : T _
~ So we quite clearly have, whether one calls it the generation of a.
“seller's market,” arbitrary constraints on supply as far as the -
nursing home industry is concerned. - o : '
 Couple that with the constraints on. pricing, and we clearly
should not be surprised that we have a problem in terms of access.
Any enterprise, private, public, proprietary, or nonprofit, hgs got to-
cover its costs, ’Iphe only exception I am aware of in. terms of that .
. basic economic rule is the Federal Government. The result is.that
" in the nursing home area, to cover the costs of the care provided—
1+ and let me emphasize that most nursing home administrators in
-« . this country are not inclined to want to provide the very minimal
o care that is mandated by Federal or State statute and reFulation-—
facilities’ provide what they con?ider to be an acceptable' ﬂevel, of
care, care that is not, in many States, adequately reimbutsed by -
L the Medicaid Program. There is a requirement, referred to previ-
« ously by Ms. Edelman, for_a mixing of the .private-pay and the
"~ medicaid patients. There is option other than either fiscal insol- -
‘{ency,pr a reduction in the quality of the care. o : _
' Twenty percent of State medicaid programs, Mr. Chaifman, pro:
. 'vide the $:¥5 or less per day for a day of nursing home care under
", the medicaid ﬁrogram. Some States provide in the $20%. I suggest
.. . -we analyze what that means—$36, $27, $28 for- a day of nursing
.7 'home care.- We .have trouble nowadays finding a hotel or motel
“rvom for §35, yet we-are talking about in the nursing home arena,
, a day of room and board, skilled nursing care, recreational activi.
- 47 tiesy social activities, the entire gamut of activities that makes up a
daé of'nursing home care. ' '

\

, ovei‘n‘m(‘:bn]t;‘al;f_‘acil!'ties, including those in the State of Penngyl- .
.+ vania, Mr. Chairman, have access*to subventions through county -
“‘gavernments. Nonprofit: facilities have access to subvention in
SO terms. of dateps to some of the affiliated religious organizatiéns. _
The ‘proprietary. nurgfd home, which is 80 percent of nursing
iy homes in thig:country, 148, atdess 'only to the private-pay market to
. ‘q‘,'.'i"‘l"" ""7.‘\““':'_"",““.’ Coe >. .,r,.w“.\“ S O SR S b -
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We sdlready have, in 16 States, moratoria-on new nursing home ,
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" maintain that balance which will allow the contirived provision of - |
adequate cére. Lo : S o
| .Irkc.leed, we have indications by Dana Petrowsky, wh is the licen-

-, tients goes up, one often finds thg quality of care goles down, be-
cause yoy do not have that abilig' any more to provide for ade-
s :
Price ‘has a similar impact in terms of ability to accept the heav- . . .
; ler care patient-in the program. If, in fact, the rates gre not suffi- -
- cient, one has an obl(ilgatio'n not to accept heavy care patients who,
i .in effect, cannot be adequately cared for. - =~ - (o
.» So,1 think we do have a problem. I would suggest that this com-
mittee look, however, at some of ‘the underlying ‘cguses of that
problem, that we not continue to émphasize the symjptoms of ‘the -

- _ problem which we do know exist. There are solutions.

" . that theie is

.- I think one of the solutions, Mr..Chairman, is the pne yqK have
‘suggested, that if we can in fact find ways of gathering other re;
sources available to the long-term 'care needs of an 7lderly Ameri-
can, such as indepengent living insurance, so that/the medicaid
funding, which is becoming ever more constrained, ¢an more pde-
quately deal with the medicaid;paTients who do not have access to
insurance or other forms of .takifig care,of their lpng-term,care
needs, perhaps we haye there the vézerm'of a solution, S
I thank you for -yopr attention, I would be happyito respond to
any questions you may have. - ' L
Chairman Heinz. Dr. Willging, thank you very much.
[The prepared statement of Dr. Willging follows:] |

: ‘PREPARED STATEMENT OF DR. PAUL WILLGING | 1 T
1 am Dr. Paul Willging, deputy’executive vice presiflent of the 'ilxmbrican Health .
aCare Association (AHCA) AﬁCA is the Nation's lnrfest associntion of long-term
. care providers; with a membership .of over 8,600 faci}ity based providers. This in-
cludes bothy proprietary and nonproprietary, facilities providing a wide range of serv-
jces in a variety of institutional settihgs..Our assoblation is dedicated to quality
long-terin henlth care for the Nation's qlg

eilly convalescent and chyonically if.

We appreciate the opportunity to present our views on discrimifiation againgt the

. poor and disabted in nursing homes. We agree with the Aging Committee that such
actions are of major concern to the growing elderly population who currently or in
‘the future may require the services provided in ‘a long-term n'uraa"mé;home facility. *
Furthermore, it is imperative that the Congress become familiar with this problem
-since, without Federal interv&ntion and assistance, the situation is likely to become
even worse. llawever, the point to Be reckoned with in dealing with this concern is- -
one simple atiswer which will solve the problem. Indeed, we are
aware of 8 nu of Stateg, faced with a rapidly growing population of elderly resi-
- dents requirin -term health care services, which have’ sought to implement
" inechanisms woulll further’limit the accessibility ‘of these services, The rgsult of

" ‘such action hay in most cases exacerbated rather than eliminated the problem: B

Often the quality of care to patients is diminished in the process or, in some cases,
the long-term care Wcility chooses to withdraw from the Medicaid program thus .
causing an eveh greater shortage of critically needed nursing home beds. - s
Accepaibility to nursing homes is indeed becoming' a growing concern in this coun- -
.. try, not only for the poor and disabled, but for private pay rutlenta ag well. The
reasoh for this dilemma is comrl_ex and relates to a number of issues including: Con-
grol of nursifly héme bed supply, State medicald reimbursement policies, and heavy

. patient care. i _ - ' A W
- . We will'briefty discuss the effects of eath of these on accessibility, )

.
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- Cap on nursing home beds- . * S : ot

nant of whether it-should be built. Maine has developed a policy that the Depart.:

o

- shire; or mandated as in Migsouri, South Carolina’ Georgid, Alabama, Louisiana,

* . ing home beds in life care communities, which will be used essentiallf'_ by private.
. pay members of the community. New Jersey has also developed a poli

b
_gram of inadequate reimbursement that tacitly encourages a lessened level of qual-

© pay patients, although the percentage of sach varies among facilities'and from State~ - .

" residents, Me

ina

v Medieaid ogram Characteristics, one-fifth-of the States pay reimbursement rates
‘ ’ Y S » ) o . . ; ] ) ."'di
?-' . . . .‘ v s Wiy o ‘ . ‘;‘t o l‘ " o i '&:\‘_: ) ‘,V'

‘home beds in the State. For example, the nursing home bed “cap” in Wisconsin : -

-nid Wnivetj request to creat community service slots is approved. . -
Other approaches .~ . » c

‘weigh this short-term saving. In the meéantjme, the Nation’s elderl[\;éhuffﬁ
y will be the

[nature, dynamics, and incentives of the nursing home industry.

"ing efficiency in" the wake of a growing demand for long-term care services),

U
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CONTROL :Ol" NURSING HOMI?{ BED SUPPLY F J

States are implementing pther types of méchanisms which influence the availabil-
ity of long-term care services for theelderly. , . o

S

" Moratoria on nursing home bed supply

At least 16 States have. imposed some form of mortorium on the construction of
new nursinﬁ-home,beds. The types of moratoria may be informal, as in' New York,
Virginia, Rhode Island, and Vermont; indefinite as in Minnesota and New Hamp-

Missiesippi, Kentucky, North Carolina, ‘Tennessee, and West Virginia, In all cases,
however, the certificate of need (CON) agency in the State is responsible for imple- - '
menting the informal or “mandated”’ moratorium. o .o o

Two States, Washington and Wiscdnsin, are taking a second appronch, but gne
that is similar to a moratorium, i:e., placing a “cap” on the number of total nursing.

allowed by the cap. ethod of distributing new beds is still being developed.
The cap will not be raised juntil the 1985-87 biennium. The actual r‘aisinfg of the cap
will require legislative action. Wisconsin: will also be lowering its.cap if the Medic-' |

allows for new nursinvlghho:;‘;e develo'pment only if there are fewer bedg licensed than -
e

. . . . \' . . . . K .
'Some States are boginning to view the' way the bed will be paid for as'a determi- ,

ment of Health will ‘agé)rove nursing héme beds only if the legislature agrees to -
fund them. Flarida has developed a separate’ catdgory and specia¥ formula for nurs-

cy that dx- - -
empts nursing home beds In life care communities from CON coverage. States such -
as Alabama and Qregon have revised their bed need criteria, limiting the number of
beds per 1,000 to control riursing home supply. - o .
Efforts to control the nursin home betfaupply are effective in achieving #hort-
term savings. However, in the Fon‘g run. State costs to revive the industry wi Olﬁ" o
‘bo
those who gain access to the system and those who do not. The : ctims' :
of short-sighted cost cofkainment efforts of States which do not.understand the .

| BTATE MEDICAID RETMBURSEMENT POLICIES

‘In addition to arbitrary constraints of bed s‘upf)ly,. many State Medicaid reim-
ursemient programs are similarly driven by budgetary concerns. the result is a pro-

ity care to. Medicaid beneficiaries. Many State payment systems are developed for
short-term budgetary .reasons without any long:-term or strategic planning objective
(i.e, a comprehensive goal direcled toward long run savings, quality care, and é)t;!tc
o -
reimbursement policies .often exclude reasonable long-term financing arrangments
which would effectively reduce program costs or place emphasis on quality care for
programt beneficiaries, - 2 ' ' :

The source: of nursing home funds is enerally qplit" between Medicaid and private

to State. Medicaid rates paid by a number of States figure signi Jeantly in restrict-
ing the number of beneficiaries which can be admitted to a nu g facility. Unless
the home balances its patient load with a certain percentage of private pdy patients
(depending u{Jon: %eogra}ghical location and. the home's particular financial ¢ircum-
stances), quality of care for both types of patients diminiahes. The h he¢r reimburse-
ment rato received from private patients serves to offgst the limited rates received '
for Medicaid cYatjenm, The result is a higher standard of care for all the facility's’
icaid patients benefit from the inéreased number of services provided,
even though they aren’t paying for them. Conversely, the smaller the numbe of pri;
vate lpnﬁi{m onts, the less number of services'wil‘l) be available to all the residents .
acility, . _ e
Accbrdlz}m’g‘ to the 1983 Health Care Finnncing1 Administration Analysis of Stafe
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of less than $3'3 per day for skilled nureing facility care. Quallty of care is dlfficult

to provide when payment for services is so minimal. Even in the State.of Pennsylva-

nia, rates vary with the type of long-term care facility providing the sérvice. Coupty.

_. run’ homes often supplement State reimbursements while nonprofit facilities go to -
- their religious.affiliation for added resources. The propriety home has no alternative .

other than the private pay market to assure the resources. necessary to provnde

quahty care to both the Medlcald and prlvate pay patlent o :

HM\VY PA'NEN'I‘ CARE

Currently, many Stntes utilize- rate structures that<ignore dlfferences in patient™
‘needs. Such systems encourage nursing homes to accept light care patients and
. avoid. heavy care patlenta The costs of care are different, but reimbursement levels
" . are the:same. What's more, limited payment levelg prevent the -nursing home from
“hiring adequate manpower to provnde services for these individuals. As a result,
heavy care patients often remain in hospitals and increase Medicare costs. Without
- consideratiori of patient needs in the development, of medicaid reimbursement rates, -
. nursing .homes are compelled to give preference to hght care patients 8o as to assure - - L

quality of care to all the residents.

N ~n

CONCLUSION

In concluhnon. we again C ncur that there is indeedagaproblem with respect to ac-
censibility to long-term health care. However, we bel that policies which States
have adopted to control the bed supply and limit Medicaid reimbursement rates for

skilled nursing fncnlmes have had a constderable effect-on exacerbating this di- .*

limma, 2
It is understandable that the growing elderly population and the antlclpated

_health care services they will require is-cause for concern due to increasing con-

straints on Federal and State budgets. Stated have ho recourse but to take matters
into their own hands to remedy the situation}The concern for this course of.action,

“however, is that the solution is short-term and temporary—only a.sympton of*the
- condition has been treated, not the cause. Ultlmately. a crisis will occur. :
We applaud you, Mr: Chairman, for 'your efforts in attempting to find solutions to. K3

this serious problem. Your recent hearing which explared the costs of caring for the

“chronically ill was an important first step in this-process, It is essential.that a
" mechanism such as your proposed independent living. insurance approach be given
serious consnderatlon by -the Congress as an. alternatiVe for financing long -term -

" health cave,

. As a followup to thls action, we believé a comprehensive veview, perhaps lmtlated o
- 'by the ‘Special Committgs on Agiofl, is necessary to exploge this issue furthet and
" develop solutions to lessen its im(ract AHCA stands ready to provnde assistance and

that end.
We would be pleased to answer your questlons '

‘

(‘halrman Heinz. Dr. Willging, you say that medlca:d ‘rates are .
“too low in a number of States, $35 or less Would you submit’ to the -

committee a list of those States? - q

Dr. WiLLGING, 1 would be happy to submxt a list of” the rates in

' "’all States, Mr:. Chalrman.

-

ubsequent to t,,he hearmg, Dr, .Wlllgmg%hbm;tte_d the fol‘lowmg-.- ) |

L

A LI
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-Chairman Heinz, How many States, specifically, would be $35 or

" under? ,

. . ) . :
" Dr. WiLLGiNG. Twenty percent, according 'to data published by

. the Health Care Finance Administratioh last year, Senator. -

- gram, is around $45 per day.

Chairman Heinz. So that would be 10 States? -
- Dr. WiLLaiNG. It would be 10 States. -
Chairman HeiNZ Do you.have their names handy?
Dr. WiLLaiNG. T do not have them with me, but that will be sub-

Ay

- mitted as well, Mr. Chairman.

Chairman Heinz. Very well, o
Dr. WiLLgiNg. The average, by the way, in the medicaid pro-

Chairman HgiiNz. Now, let me agk you just a co'uplé of philosoph-

- ical questions. But I will start with one that I think is probably
. more legal than philosophical. ' : S

Do you agree that Federal law-states unéquivocally that it is a
felony to charge, solicit, accept, receive any money, donation or .
other consideration as a condition of admission or centinued stay
tor a medicaid-eligible patient? . .. '

Dr. Wu,L(ilN(;,ﬁ‘hat is what section 1909(d) says, Mr, Chairman. -

Chairman HEINZ. And $ou agree that that is the law? - L

Dr. WiLainG. That ig'the law, .
 Chairman Heinz, It'is a felony, .

Dr. WiLLGING, 1t is a felony. '
Chiairman Heinz, Do you also believe that many nursing homes
are therefore committing felonies on a regular basis?

Dr. WiLLGciNGg. No, I do not accept that, Mr. Chairman..1 was
with the Department of Health and Hyman Services when that

“law was passed in 1977. I do have some understanding of the legis-
- lative history of that Iln'ovision. I khow that at the time, it was de-
- signed to deal primari

» with what-was referred to as supplementa-
tion—essentially, the dunning of a patient, already. a ntedicaid pa-
tient, in termg ,of additional resources above and beyond the medic-
aid émyment. e are referring here to duration of stay contracts at.
thaf’time. And 1 am not suggesting that the courts might not even-
tually rule that duration of stay contracts fall into that category. I
am not a lawyer, But that was not what was in the minds.of those,
I believe, who enacted that law in 1977, ' g
Chairman Hggna, Dr. Willging, the law is the law, regqrilless of
what .you say or what I say was in the mind_ of somehody back in
1977 And let me ask you, taking into account thje testimony of
Mrs. Green, Attorney General Sachs—who-found in the State of

B Maryland that' contracts were rampant—do you believe that there

in (;1 wide)epmad:problem of breaking the.law in the nursing home

.industry? ' -

. Dr. Wiraing: No, [ do not, Mr. Chairmjan, - -
Chairman HeiNz, You do not?” . © ,
Dr. WiLLGiNG. No, I do not. Ty
Chairman HEeiNz Well, then, I assume that since nursing homes

o« -

are accepting medicaid patients and are not turning them out,

there is no problem, = . o _
Dr. WiLLGinG. The question has got to be dealt with. by each

- nursing home tn each State, Mr.\Chairman. Every nursing home;

proprietary or nonproprietary, hasigot two primary resporisibilities.,

38 A
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The first is to provide ade uatg care to the patient; the second ig to -

. Mmaintain the fiscal viability of the institution. That requires in
most States a certain balance as to medicaid patients and private-
ﬁay_patients.'.'l‘hat will differ in terms of each facility. Facilities o
‘have different cost structures: Facilities will be reimbursed differ- .

: ‘ently, both within a given State, as well as across States. Those are ‘
. ﬁemiﬂ‘ns that each entrepreneur has got .to make for himself or. R
erself, . - ' ' o -

.. €hairman HEeiNz. So you are saying that nursingghomes should
make decisions,in terms of the number of medjcaid recipients that
they will accept, based on how much. money they want to or think
they need to make; is that correct? ' - .

: - Dr. WiLLgina. 1 did not suggest that it is based on the amount of
‘w  money that the facility thinks it wants to make,
-+ . Let me .give you a piece of data, Mr. Chairman, that I think is .
not generaltly familiar; that in terms of the su gestion made by a

- number of witnesses before this committee, tgat we are talking .

- about venal nursing home operators trying to line their pockets at
the expense of the medicaid patient, that proprietary nursing
- homes. in this country have, in terms of their patient loa , &n aver-

" age of -HT7 percent indigent, mostly medicpid, patients; nonprofit
have an averuge of 44 percent. 1 would suggest that if this were

- simply an issue related to the venality of nursing home operators,
~you would see those figures reversed. R , '

Chairman Heinz. How do you account for the fact that there is.

~such a high ‘proportion of rgedicaid patients in nursing homes? I*
seems to me that what yoli are saying is nursing homes cannot
. afford.them; on the other hand, it seems to me that you are saying
nu;-sing homes cannot afford to be without medicaid patients,
either. . '

" Dr. WiLLGING. Quite fr‘ankly, since medicaid is responsible for 56
percent of The funding in the nursing home industry, it is critical
- that nursing homes accept medicaid patients. My syggestion, sir, is,,

~ that there is & mix that has to be carried by any nursing home so

as to be able.to provide the quality of care that that home wishes

Iy

-to provide. - .
‘hairman HeiNz One further question,. if T may, Senator Bur-
dick, my time is expiring. N S

Senator Burnick. Please, go ahead. . : ‘ - S
Chairman Hrinz. You have mentioned, and you are quite cor-"
rect, that thgre is a developing, if not fully-developed, shortage of
nursing-home beds in this country. You stated, and T do not dis-
agree with what gou gaid, that States have been the principal .
.cause of these problems by restricting unduly the construction of
these beds. . L ' ' C
~ We have now reached the point, at least in 1982, where there ap-
pears to be a 95-percent occupancy rate of nursing home beds. That
compares with a Y8-percent occu ancy rate in 1980, 92 percent in .
1976, 91 pertent in 1973, and bacK in 1969,.a 90-percent rate. So in 1
the last' ﬂ;’ years, it is accurate to say that the number of available

‘beds atiany one time has been cyg in half. That is reall_?' a mislead-
ing statlstic, because there are some States that are at D
and otilers that are still at 90 percent. SR

).9 percent




- 'Is it not also the case ‘t“hat the profitability of the,'rfursing home "~

' ,‘ industry has been improving?

R

LI §
T

Dr. WiLLGING. The nursing home’ industry i& préﬁtable, M.
Chairman, and 1 would love to find the sources referred to by Mr.

Sachs and in your own statement about Yroﬁtability that approach!

es 160 percent return within a year. I have -access only to the

+". public records submgitted by the large nursing home corporations

through provisions of the Secuyities and Exchange Commission.
The pretax—I emphasize, pretdx—net income of those chains
ranges from 1.5 percent to 7 or 8 percent. ' ‘ :

-y Chairman Heinz. Of what? ' . ' o
" Dr: WiLLaiNG. Of the large corporations—the Beverlys, the Hill-‘_

- havens, the Manor Cares—— - . E
Chairman Hrinz. No; you said 1.6 percent to § percent, and I am
sayin%? that is an interesting perﬁentage, but. what is-it-a percent-
age of? . ‘ : .
Dr. WioiNG. It is the net income that ‘is the post-expense

" income that is; available to the facility as profit. e

Chairman HEeiNz. As a percent of gross inéome?

-

Dr. WiLLGING. Correct. .

Ny

Chairman/Hrinz. By the way, you may be aware that in the su-
permarket industry—which at one point, I had a tangential relay

~ tionship to, having seld to them for many years some branded, very
high-quality food products—that any food chain that has.a return ' -
on-sales of 5 percent is probably in the top b percent of profitable -

businesses in the entire world. ¢ -
Dr. WiLLGiNG. I am aware of that——

“Chairman Hrinz. So percent return on sales is not a reliable

-measure-of return on investment or return on T\(,}Uity'
Dr. WiLLGING. | am aware of those figures,

any other industry in the country.

hairman HEiNz, And the highest rétui-n on e(ﬁnity'pexriodically. . )

Dt. WiLLGING, What I' am suggesting, Mr. Chairman, is that
what we are looking at ig an industry whic

vestor-oriented industry. Eighty percent of nursing homes in this

country are investor oriented, ranging from a single owner, the so-
salled mom-and-pop nursing home, to the larger chains. For it to- .
. continue to grow 50 as to meet the needs of this eldeﬂ{) population,

the demographic tide that is hitting us, there' has to be some rea-

sonable profit or investment will dry up. I think we all recognize . o
- that. Now, what the level of profit is, I will not quibble about, but
it has got to be there. ' I S

Choirman Hzinz, Let's not quibble about it, and let us see if we
cannot get some facts on the table,'because my question to you

_ r. Chairman. I am
‘aware, as you are also, that the supermarket industry is well-
k-ngwn for having the narrowest marging in that regard of almost.

h by its design is an in- .

was, is TL or Is it not true that the profitabifity of the nursing home

; K industry has been impfoving over the last several years.

Dr. WitrLgina. 1 do ot know whether it has-been improving. Let

us just say that the nursing home inqustry can be profitabl§ de- - |

pending upon the State.

'

%that,jit would-be material to this discussion?

“e.. Chairman Hginz. Do you think that if indeed it 'wei"e__ilpproving,. ’




-ability, it would seem to me that the cage that you implicitly make,
- which igthat nursing homes should be free to discriminate against .
.. nursing ‘home patients would be simply a ratlonalization based on

“situation, that its profitability will in fact be a factor in terms of =

* tices of each of those 204000 nursipg homes. -~

. have a responsibility to advise the nursing hones that are ‘mem-
. for its own.legal interpretation of 190%d) and: \n\/hqther it did, in -

- Dr. WiLkGING. We have regeivéd no answer» S

but dﬁ? yourself seem torbelieve, that a plain," Pnglish lan uage
-rea

. .or have youdona s0? . “

- remind you again that-these contrgtts When initiated are not be-

. . Bources of legal contention in termg of phat issue. L
.. Let me suggest, though, Mr. Chaiffnan, that for the sake of argu- .
+ .. ment, let us gay that such’contracts arevjllagat. Let: us say that
- such ‘contracts should be and would be, tHPough enforcement, pro-,

. | . B

Dr. WiLiGing. 1 would have to ask you how you think that would
be mateyial. 1 T ‘ : )
Chairman Heinz. Well, as I understand your argument, it is that

* nursing homes have to have a certain mix of private-pay patients
- in order to afford to take medicaid patients. The implication jg that

magdlicaid patients are somehow unprofitable foy facilities. e, if
it were in fact true that nursing homes are increasing their profit--

greed. S _ S L
Dr.WiLiginG: T would suggest, Mr. Chairman, 1n‘g perhaps dif-
ferent words than you have, that in any individlial nursing home

how it judges the mix that is required for continued fiscal solvendyf.
I would tend' not to @e the word “greed” because I do not think
thgt is, in fact, gengnane.. We, aie talking about .an industry of some
zﬁm(l homes. There are ‘indeed providers who we would just as
sabn not have in that industry. But 1 would suggest that the vast
proportion of the industry is not, in fact, venal: is not operating ofi
the basis of greed or avarice, and 1 would dispute the” contention -
that they are. S . .
Chui)rman Huinz. What would you say about the instance of Mrs.
Green’ . - : ' ’
" Dr. Wiuteine. I think you will find cases, given the fact that we
are talking about 20,000 nursing homes, you will find casés where )
the attitude toward the patient leaves a great amount to be de-
sired. 1 am not, going to sit here and attempt to defend the prac-

Chairman Hrinz. Does the American Health Care Association '

bery what the law-is, and if they haveg Ppolicies that are contrgry to, -
law, that they are guilty of a felonigug’ prgctice? ' . '

- Dr. Wnraing. We indeéd have a responsibility, and we. have.sub-
mitted to the Department of Health. and Human Services a request -

fact, apply to duration of stay contracts. * . . o o

- Chairntan HEINz. When did you do that? A S T
Dr. WitLoinG. This was done about a year or so ago, sir. | o
Chairman Hemnz. You.have received no answer? :

Chairman Hiinz. Well, mgybe we can get you an/answer on.that, -

of the statute ‘'means that discrimination fagainst medicaid V-
patients is illegal, Why can't you advis® your me ership of thavt-.‘

Dr. WiLLaina, Against medigaid patiepts, Mr. Chairman. Let me . , '

tween the facflity and a medicaid Xdﬁe ; they ave between the fa- '
cility and o, privAte-pay patient. And that is, I thinke one of the -

. - .
¢ ) . ’._ ’
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‘hibited. That deals once again with a symptom of the problem, Mr.., -
'Chairmah; it does not deal with the root causes of the problem. =~ " * = .
" ~What we wouldyconceivably see, if we continue to coufle the “ - -.
roblems of arbitrary constraints over ‘supply, and inadequate re- - =
Imbursement in many States, what recourse then does the nursing
honme administrator.{xave? To not only, as you use the term, dis-,
criminate against medicaid patients, but to discriminate against '
the near-mgdicaid patient as well, so that the nursing home, where -~ -
. it can do Rhat, in effect ig ‘excl'usivelfr limited to ? private-pay -~ .,
- market wilich has no chance of becom ng medicaid. I would hope K
that would¥not happen. But I think that 1s one-of the likely conse-
.quences. of continuing to deal with the symptoms, rather than with .*
the cause, of the problem. , , e ;
. Chairman Heing. If the symptom indeed is in some States inad- - F R
- cquate réimbursement, but if we also agree that there are mixed - -
motivations in nursing hgme operators, and that there are some '
who—although you may say it is the rare few—who would ‘be -’
. tempted to take more profitable private-pay patients rather than . . °
less profitable or, us you perhaps might say, at least in some in- -~
stances, * inndequately-reimbursed medicaid patients, is not the. =
answer twofold-—one, for-the Government to insjst on nondiserim- - -
~ ination between the two, so that those people who ‘simgly want to .
‘make more money—whatever your concept of a reasonable profit is -
. is subjective judgment—but who.simply want to gain the system to |
‘make the maximum number of bucks off it—it seems to me we:. "’
have no altergative but té enforce the law, to prevent.that, and it ¢
seems to me ywursssogiation, rather than they did in California as.:
lobbyini against an increase in the number of nursing home beds, " -
should be fobbying where it is justified for more beds, and second,: "
- for praper reimbursement from State legislatures. - o
Dr. WiLLaiNG. T'would couple a third point, yes. I would say that™- "
- . & solution to the préblem is to let the.market begin to take care of i/
the. problem—— Co : IR S
Chairrman Hginz. But wouldn’t you also agree that if what I ha
said is true at the State. leyel, thgt it ig also. true that we should’
enforce with total vigor the Fede‘reﬁ law? -~ ° ' IR A
Dr. WiLLaInNG. As the Federal law js ultimately in the courts de-~
- termined to be, T would agree, Mr. Chairman. Let me alsg suggest,
-though, that we.have got to in this country—and you know this =
better than anyone in this town, S8enator—we have got to deal with
a;muchlaigerissue.. : b o - T e
We are talking about & demogvaphfc tide, 2.2 milllon Americans, »¢
~today over-the age of MG million over the'age of §5 within = ' @
" 30 or 40 years, Sgtes ddntifiuing to be looked itpon as the primary- .~
“source of funding,: States who ‘are wonderifig whether they can. =~
keep up with that—and no-alternative in thé offing ns to ho we
“begin to bring together the resources to take care_of those elgle"ly
Americans. =~ - .. . : AN T
-~ 1 can sympathize, although not agtee, with States.as they look at -~ .
. that problem of saying thete.is no way we can provide the kind of =~ " .
reimbursement required; there is ho way we can allow the beds to }
be built :that should be built in this State. Unless we ~begin to find
. in this country. a way of marshalling the resources to deal with the ¢ )
*** needs of* America's elderly, we are going to continue to have these '/ *
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proﬁlems. ‘We ‘will continue to have these hearings. The problem -

"+ will fiot go away s_im.Blr')?.wi'legislating away the symptoms. g

- Chairman Hginz. liging, .1 agree with you on that, but tfe -
Er.oblem of Mrs. Grean 'and the others who testified today is also
1ere and now, and-we have to deal with both problems. *

- Senator Burdick, 1 thank you very much for permitting me to.
-+ " continye my line of questioning, * .

Senator Buneick. Welcome to the committee, Dr. Willging.
~ Dr. WiLLgiNG. Thank you. ' ' '

i+ Senator Burbick, I notice on page 1, you state that, “At least 16 .
.- States have imposed some form .of moratorium on the construction '

of new nursing home beds;” and you list the various States. * -
Now, the implication- is clear that they are not building these,

L “homes, because it ig not sprofit:able; is that correct?

~Dr. WiLLainG, The State  is* preventing the building of thes
» -homes,. Senator Burdick.. What the State is saying in those 1
.~ States, either through explicit statute or administrative rule, or in-

.+ formally, by simply not listehing to apg)lications for construction .
s esg—ot

" within the certificate of need proc ates are saying for what-
- ever period of time, they will not allow any more homes to be built
. in thig State; Sixteen States essentially have said, “No more nurs-
. 'ing homes will be built in this State.” = T '
- Senator Burpick. Well, I submit that there is another reason for
not building more homes.-You are well aware that increased

"knowledge of illnesses, better care, have shortened hospital stays. I

remember when an appendectoniy would take about 3 to 4 weeks of
~hospitalization. Now' an appendectomy takes about 3 days. So it
" goes with a lot of the cases. o : _
"+ So, we have found ourselves in my country with an excess of hos- "
pital beds. To alleviate the situation, a lof of these hospitals set
aside a part of the hogpital for long-term care, and they have used

.., up the space that way:

: I am just Wondering if a lot of these States did not find*the same -
© situation, and with their excess capacity in the hospitals, they just
“.'turned it over to,long-term care. foe V%
‘the same thing, , - : o

-So I wonder, fust-to say that these care facilities are not being o

built because of profitability is not exactly correct. ' _ g
© Dr. WiLeiva. Well, I think they are no being built, Senator, be- -
- cause the States recognize that if they are built, at least half of
them would, by definition; be filled by medicaid patients, and the

.. States are trying to save that incursion into the State budget.

In terms of the uge of excess capacity in the hospital arena and
moving it into the long-term care arena, I think that is an issue

S ~that is worthy' of scrutiny. I think, though, that we should also rec-’

& OFnize, be it in t&rms of distinct parts in hospitals or swing beds in

" " hospitals, that the average length of ﬁtai of a nursing home patient
e.

.. i8 1% to 2% years. You cannot in t ospital satting assume the
- - recreation facilities, the absence of the sorts of things that make up -
. *a nursing hame—that those will necessarily be provided in the hos-
- pita} setting} We do not op{)ose' the concept of swing beds, \Ea do not ..
- .oppose the Qricept of distinct parts. What we are suggest g i8 let

- us remembel that the nursing home patient is not the same pa-. -

terans’ Administration did '~

same type of care—the. absence of dining rooms, the absence of © . -
PR |
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tient as an acutg care patiert, and let us deal ‘with the patient a_é- o

cording to the patient’s needs,’and not the needs of the facility. :
'~ Senator Burpick. Well, of course, you know that in the hospitals,
-they maintain quite & separation in the two classes, and in hospi-

tals, to take the longterm care users is almost ‘tantamount to IR

having a separate facility, in some cases.

. But I just wanted to indicate that, that the mere fact that.a lot = -

of these States are not building long-term care facilities is that

a

they do have long-term care facilities in this type of operation. . .. - e

Thank you, Mr. Chairman,” o o
Chairman Hrinz. Senator Burdick, thank you very much.

Dr. Willging, two last questions. I think they are-fairly brief.

- Congress has asured providers a medicaid rate adequate for an ef-
ficient opetator. That is the law of the land. That is part of Federal

- statute, Have your State affiliates or chapters ever sued the States,

which are the final arbiters of medicaid rates, to achieve a more .

equitable enforcement, and if sp, what has happened? = ° :
Dr. WiLLcING. The associatibn itself has not sued the States. In-

- many of our State affiliates, there has been legal action taken, and

_indeed, in many of the individual facilities with, as is always the

" case in the judicial process, varying degrees of success. -

- But yes, there have beenr within the last‘year or two, a number—

~and I can try to develop that and submit it.to the committee, Mr. =~

~..Chairman--a number of successful actions taken against States in
terms of the arbitrariness of the rates established.” ~ =~ . |
Chairman Heinz. We would appreciate receiving those.”
Second, do you know if in thoge States, any of those 10 or 15
States where medicaid reimbursement may be ‘inadequate, if any
facilities have closed because of alleged inadequate reimbursement
- for medicaid? a o ’ _ _
[Subsequent to the hearing, Dr. Willging submitted the following
-material;]- . - ; : ' . E
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. Dr. WiLLaing, I'would tend to doubt if any of them have closed. I ~ .~ -
“think there are two ‘othey options that are undertaken by a facility -
- before it closes. One is to reexamine its mix of medicald and pri-
_ vate-pay patients, as I have.gu gested. Second, unfortunately,is to = . -
‘%\g\gability,'but to do it in terms of the .. .
" resources l;:ut into the care provided, What worries me is that the - -

.of Maryland does not have these kinds o problems, because the .

~begin to try to maintain fisca

‘program, additional construetio ] _
- gram that I would commend to this committee ih that it does look” . ;
at the needs of the patient, and they put that »sgrsté‘mi'n' within the -

individual initiative.at the State level _ Lk o L
. Dr. WiLLGING. As long, Mr. Chairman, as’ theré-is not an alterna- """
~ tive funding .source for a patient—and I do ’n& )
own'private funds--as long as there is no alterhative to the Medic- . -
- aid Program, the program of last réort, I think those problems -

’

care which a facility might like to provide is not possible, given

. those ratems, and what is provided iy no more than the minimum -

required by Federal and State legislation. Federal and State legis-

lation does not require an thing more than the minimum. '

‘In the example of the State of Maryland—by the wag,- the State
e

State of Maryland, one, does all’%w 'thdro}l:gh the cergiﬁcate of need-
T, and has a xeimbursement pro-

last year or two, and they haye found that the eavier care patient
is now being accepted by facilities in the State of Maryland.

-~ Take away some .of those constraints on reimbursement and on

supply, as Maryland has, and you will ﬁnd-a much more

- situation as far as the care provided.

Chairman Heinz. Finally, if your ex erience, .are the problems

- that you have described regarding reim ursement and shortagéof
~ beds.and State limitations on beds—do you sep:those problems get.

.

ting worse, or do you see them cur‘ing therr{s?_‘;lyesby virtue of the
! \'f«‘\. :
{: mean his or her -

- will get more serious. That is why my association strongly supports

‘the concept that you have suggested, independent living insurance,

80 ag to provide alternative and different funding sources; to take
some of the burden off the State medicaig Jn‘ograms. They canngt -
alone be expected to deal with this rising ti l{

solUtior[‘we have to rally around in this town over the next 4 or b
years. ' T -

" Chairman Hrinz. What, we haVe learned at this hearing today, I |

think, is that there are a variety of Federal laws -on the books; twpo
of which—involving the' patient’s bill of rights and second, invol¥-
ing the 1977 amendments—that are very clear that it is illegal for

- nursing homes to. charge, solicit, accept, or receive money, dor_la-.'," B
tion, or other consideration as a condition of admission for contin- - -
.ued stay in a medicaid-certified nursing home. ' g

‘We have also- heard today from a number of people who. fell
victim to nursing homes that, at least in my judgment, were not

»only committing a very immoral act, I think, but they were com- -

., raitting an ‘illegal act, a felony under Federal law} punishable by a -

et $25,000 fine and/or b years in prison or both, . . R
=" What advice do'Gy’ou have to our other witnesses on the benefici- .

Sary panel—Mrs. . .

: "\f'\‘:-witnessesr-when they are told to s(i:Fn a duration of stay contract, -

. Yor when- their parent becomes medicald-eli

\\

reen or her now decéased mother, or the other
gible, and 'the nurking .

t

e S "

e of elderly Americags . .
who are going to need care, and I think that, quite frankly, is the.




X home says, “We are moving your mother today.” What adee do
" you have for those people? ' v
Dr. WiLLGING: B certainly would not suggest given the fact that -

. we are dealing with individuals who do not necessarily have the re« ..
‘sources of the upper middle class, I would not suggest that they im-

mediately. retain le dgal counsel as-was suggested by the attorney
" general of Marylan

I would suggest, however, that they immediately seek the advnce'- o

of a.group of individuals in the States that our ‘association sup--
. -ports, and indeed, would suggest be strengthened—the ombudsman

program within the States. here are people who,do know the situ- .

‘ation within ‘each partlcular State; they o kno®* the laws and the
.. regulations as pertain in that State.” And .I would strongly urge
' _that they be used by recipients of the service, by parents, %y fami-
ies. -

Chahrman HEiNz. So, how would Mrs. Green find an ombudsman'_
in the State of California among the 40 million people out there?
How would she do that? "

Dr. WiLLGING. Well, the ombudsman is a State ofﬁcxal which chn,

I gather, through .a variety of mechanisms, be identified. In fact, .

were Mrs. Green to even contact the State nursing home associa-
tion, she would be provided with the name and telephone number
~ of the pmbudsman in-that State. -

Chairman HEeiNz, And in New York?
" Dr. WiLLcING. The same,

Chajrman Heinz. And in any of the other States, Just call up the
State nursing home association?

WiLLcing: If indeed the. issue is getting the hame and" .

number of the ombudsman.
Chairman Hrinz. And do you believe that all the nursing home

- -aggociations will provide that? K

~Dr. WiLtaiXe. I do not know if they do all now provide it. I think
it is something I would suggest to my affiliated State associations.
- Chairman I‘%I-
~ might not have it immediately available, in the same way as they
do not have these regulations lmmedxately vailable. to them— -
then, what?

Dr. WiLLGING. Well you are asking me to hypothesme as to
where one could gg for information.

Chairman Heinz. Well, let me go one step further.: Let me glve
. you for the moment a 70- year~old parent who is in need of nursing
- "home care, and their-life savings have been used up by 6 months in

. 'the nursing home. You yourself have done everything you can, and
gou have augmented the payments with what life savings you have
“been able to accumulate, and they ate now gone, so Lord helg you
if you ever have.to go in a nursing home. Yol are’'not even abl

be a private-pay patient, becpuse that money is already gone. And -
you are desperate. The nursing home says, “Well, we are turning

your mother out thig morning.” It is 8:06 in the morning. “Please -
pick up her linen, and so for tﬁ ".And the nursmg home assocnatlon
does not have the information.

do?

o

uNZ. Let us assume for the moment that they juste- |

eto '

What would you do" What WOum you advise somﬁone hke that to,




' Dr. WiLaing. Well, I would advise «a variety of things, If that .
individual feels that discrimination has occurred, that it is illegal, -
- and if indeed it is not the ombudsman that cdn deal with 'that, :
there are in fact the State officials, the, departments of health and a
‘public welfare within the States; there are one's’ elected offitials
> both at the State level as wellas the Federal level——
Chairman HriNz. There are lots of peoplgge™overnment yoy can-.
- talk to. I talk tg them all the time, and it oes not do me any good,
. 'gither. What y%u- have advised is to talk to. everybody you can, «
" but—— ‘ 7 . : - :
Dr. WiLeing. What are .you suggesting, Mr. Chairman, a “hot.
line” of some kind? . . ' . L e
Chgirman Hrinz. [ am asking you as a representative of this in-.
. dustry, which you clairg does not discriminate and does hot as 8
- general practice violate Federal law, what a person, a poor person
or his children, who may be 55 or 60 themselves, what they should
- .. do if they find, one of these according to you, rare instances ‘of dis-
© crimination against inedicaid patients. : ' o S
What you have ‘advised is, well, call, the ombudsman. d 1 am

. saying that if you call the ombudsman at 8:06 in the mor g, eéven

© " if they are there, they are going to say, “Well, we will look into it.” .

. Meanwhile, your mother is east out on the street, or sent dqwn'h?a
“river to the next nursing home. : g

And you are saying, well, call somebody else. o ' ) ‘
{ .Dr. WipLainag: I have given you a list of at least a half dozen dif- ,‘.
Vo fdrent sources that che could deal with. We could continue for the ,

regt of the day—-— . . o
~_ Chairman Heinz. Well, here is my point. Do any of those people
- Pbu hz;ve recommended have the power to stop what is an illegal
‘ action? : . o L
) Dr. WiLLGING. Only the law enforcement agencies in this country
. and the courts have the power to stop what 1§ an illegal action.-
Chairman Hrinz.. But yet, you have said, “Do not go to a
lawyer.” - o b ' ' '
Dr. WiLLeiNg. In that cage, where there is no other recourse, and
.. an individual is concorned about the legality of an action, in that
casq, yes, 1 would go'to a lawyer. ' : ‘
I am suggesting and suggested, Mr. Chairman, that in terms of
gonetal igsues rega¥ding nursing home practices, that there is the .
concept of the omb dfman. I was not suggesting that in a case of
dire emerg‘éncy.% re 'in faot it is contended that an-illegal act

« has Been compmitted, that pne should not g0 to a lawyer. I apologize

<+ .. If, in fact, you misconsgried my ¢ ard. et
.- - Chairman HeiNz. One last questidn. Do you bglleve that the Fed- . .-
+_eral Government should fully enforce the statute that makes it a

falany to charge, solicit; accept, receive, oney, donation, .or other :
-consideration for admissipn or ¢ tinuegﬁ&v? — B
- Dro WiLLGING T believe the Federal Gov nment should fully en-
_ force any statute on. the books, Mr. Chairmany . o
‘. Chairman Heinz, T thank you, - - ;-?f;. _
" ''The hearing is adjourned. - . o
- " [Whergubon, at 12 &'clock, the committee. was adjournad.] . '
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APPENDIXES -« .

Appendix 1
_ BUMMARY ot COMMITTEQ”PINDINGS( . o o
" s, PREVALENCE OF DISCRIMINATORY PRACTICES BY NURSING WoMEs ~ .~ .

o . @ HNatfonal Bummary of State Nursing Home Ombudsman Reports for. L O
s, United Btates, Piscal Year 1982 repofrted that digcrimination-against L we
- Msdicaid recipients or potential Medicald recipients in admissions, :
room asgiynments, and/or discharges, was identified as & major problem .
by 21 Btates, the fourth most fre i E :

rob ’ Jgaa, N1/ KY,

named i e L0, ¢ k
OH, PA, RI, TN, VA, WAy WI),

ates ¢ ng 8 p
MD, MB, MI, MT.QNH. NJ, NY,

e The 1982 Bummary rwsults represent a substantial increase since
the fhal National SBummary of ‘State Ombudsman Reports, which indicated -
‘that, 16 States rdported diacrtmlnstory practices ai.a major problem
(ranking 14th out of 69 amed, and named by the following Statas: CA, -

‘ CT, DC, PL, GA, NI, ME, MI, MN, Nd, NY, OH, BA, RI, VT, WA). ,

® A Gpneral Accounting Office report in October of 1983 suggests

that discrimination on the bawsie of Tandicap is a prevalent featttre of
nursing home admissions polibies. GAO summarized 11 studies condugted
since 1979, all indicating that a substantial number of hospital
pPatieh}s -- as many as 9 million patient days per year --,were
medically certifiéd as needing nureing home care but were \"backéed-up"
..in hospital beds bacause they were Medicaid eligible and had heavier
» * . than.average care needs, - GAO concluded "(t)he coexistence of empty
‘ 0 nursing homd’ beds and backup patients neediig them suggests that some

: - nuriing homes, knowing that their beds will soon be filled, "have an
incentive to wait the short poilod‘of“klmo it may take to admit a more - .
econonically desireable patient"... . ‘ : '
- .

¢ 663 of the facilities in Macomb , Michigan, and’ 76% of
- ‘ facilities in oakland County required private pay periode ranging in
. length from & to 24 wonths in langth. . « o ~\:??
o

. M

»

£ " ., o~
. ’ ‘e 369 of facilities in one suburban community. outside of - dtﬁ‘-
O\ required private payments for a fixed perlod, » )
@ New Jersey Task Force estimates B0V of facilities require fixed
" period-of private pay for up to ) years. The Task iforce estimated
e sgme 1800 currnntl¥ Medicaid eligible patients in that 8State's nursing
- homes are being pald for at ptivate rates, usually by relatives.
- S Thus, the families of nursing home residents were forced to pay asome -
. © §36 milllon annually for services taxes would 'have covered.

a

‘¢ The Mﬁlno Comnittee on Agify anpd 6 uffzz facilities surveyed.
(27%) required private pay periods W8forw they would accept Modlpold
payménts.. . . : T T

® According to analysis by\the State Medicald agency ip Maryland,
in July> 1982 44 of 179 (J14), of certified-facilities required private
pay periods. 1In Septaomber, 1984, two yoars after the Attorney General
Anformed providérs of the illegality of such contracts, 24 of 18%
homap (14%),ut11{ require such private pay perfods. - :

PRI

| . e This City of Berkeley, California, investigated diecriminatory .
B ) practices in 1983 and foungd: - : .
. 4 o * wvidence of illegal evictions ¥ parsons who converted tcﬁ'y_

' .,Moaiaaig'atto;'runnlng,out of money o b . ‘

v’ u‘ ' ,q“‘.',.' Co ) : | .. B .. y (07‘)0 -‘ ;.l | S M ',v | “
:‘ ' l:l{l‘ic ) ' / . . "v '\'-" . “.,. ' A7O "' . ,u" ,‘ ‘, |
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'* that to gain entry to a facility in that City, a' persdh would -
need to have 8?6,000 to $48,000 to sapend before they could :
expect the facllity to gdmit them for care ’ '

. % of 5 certified facilities, none would accept Maedicaid payment

: ", -for a newly admitted patient : . . ‘
e * . only 14% of nursipg home residents in the City were paid for

S ' bK Medicaid, compared to 66% in .the surrounding area and 70% in
" the State of California. . :

o' .
- . % due to a lack of .enforcement by State -and Federal officials,
. . © the cii{ ot-nnrkobo¥ assed an ordinance to ban Madicaid
oo * discridination wity o City limitm.. ™ o 4

t
¢ The Committec has learged mora than 50 specific illegal
.admissions contracts which require in writing private pay eriods, or
other consideration 4s a condition of admigsion, and/dr eviction when
a person ?onvortu"to‘updicaid; . R . .

' <\ . .
. e Casp histories of individual b:EéTlctarlon who have oxporloﬁccq .
discriminatory pragtices by nursing*homa providers in eeven Statae
_indiuatO'bhqg;‘gractlco. generally take the form of private pay
duration of y contracte and occasionally 1nvolVo-ochtion.
c ) v
e The Kentucky Ombudeman eetimates that 25%+4.0f facilities in ¢t
State require private pay duraion of stay contracts. A community
. hoapital reported that, during a sample period in the third. quart
1992, a single proprietary nursing home refused or delayed admissio
for B8 heavy care patients, and 7 additional Medicaid eligible. % ~°
" patientd, whils 5 heavy care but private paying patients were promptly
. admitted during the sgme time period. a :

. . ,
e A Georgia ombudsman estimftes that 129 of Atlanta area facili

require periods of private pay’in their written ediftracte, with man

more making such demande orally. Rural™areas of the 8tate may have

greater problem., The onbudsman fefiorted that nutg homee in the !

State are with increasing frequancy evicting patian§¥whp convert td. .

Medicaid from some othar form of phyment. N - :

. ’

e A Pennay}vania nursing home ombudsman ¢stjmated that 808 of the
nursing homee ip the Philadelphia area use private pay duration of
. stay contracts gr discriminate in-other ways, saying that private pay. .
.!ﬁaqrooq?nts” are "hot just prevalgnt, but cuatomary”.

cites nswapaper dccounts and complaints relayindgy-discgiminator

. practigae Sy nursipyg hohes, including private pay' contracte.

- patient advocata fn 9t. Petersbiirg reported that providers have
eontinuaed to demand private payf requirements orally, rather than in
writing, since the illegadity gf the practice became known., )

e The Florida State OmbufBman’'s report to the lqglila;uro for 1984

’ L
e The Washington State Opbudsman reported that many hospital .
discharge planners ara advising indigent patients and their families
_ to pdol their mbney, so they are able to pay privately for at leaet a
while, in order to gpk® themeolves "more attractive" to nureing homes.
One discharge plannéx told the Ombudeman "we literally have to sell
Madicald patients to nurBingihomes“. oL

«
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. SUKVEY OF NURSING HOME PROFLTS AND MEDIGALD CENSUS

# Fucllition

—

% Madlenld Conkus

4

-

Roturn on Equity
L 2 * 3

1849,

Mean (average) %

Modian % Rnturn
on Equlty =

0. 10 , 2%
17 11420 e a8
zu.ﬁ, ‘ 21 - 30 a7 v K} a3
1] .
| 4 C :_n.. - 40 109 A4 30
ar 11 - 50 53 ‘40 ‘
. an 51 - 80 68 a7 4
1006 4‘61 - 70 . 42 26
103 71 - 80 : b2 BT
183 IO PR ST 22
' o . ! . )
(i) ) RN .‘ E NB . 10 g

Total: 700’

NOTES:

1, Bources:

FY 83-84 date from Culifornis nonlth Fncilitinﬁ :

i Commigsion,

\

2, Median values minimive very high ROE tigures resulting from
. leaning arrangomen otc., and tharefore provide a more
conservnthve repfasbntation of nureing home profitabilitv.

3. snmple studied locludes repurtingdﬁroprlatnry (ron profit)
Skilled Nursing Facilities with rdiiable data in Californin
7 for the perigd 1nd!untad.t’ n .

‘ . N8
4. The Mediohld réimbursement ru:; for Bkilled Nurming Facilitiea
; n«Californln for the year 1982 was approximately gao per
: patfont dny, Tt is emtimnated that 30 Btates pald higher
rates per prtient day for SNF oare, with the national ‘average
heing nbuut $42 ppd, o A
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Appendix 3 .

- .. "%~ Admission ‘Agresment’ from Califoxnia
ADMISSION poLicY . .

T IS THE POLICY OF THIS FACILITY NOT TO

" DISCRIMINATE OR REFUSE “ADMISSION TO

ANY. PERSON BECAUSE OF E COLOR
‘SEX, NATIONAL ORl-ﬁlN,’OR CRE ‘

GOVERNMENTAL PROGRAMS

' OUR FACILITY ACCEPTS PATIENTS ELIGIBLE .
FOR BENEFITS UNDER THE FEDERAL MEDI- -

CARE PROGRAM.,

d

- 1_141‘I-IGAI.'AND Q}JI'ISTIONABLE CLAUSES FROM NURSING HOME ADMIéSION'AGREEMENTS

wy

HOWEVER, WE NO LONGEH ARE ACCEPTING.

PATIENTS UNDER. THE STATE MEDI- CAL
PROGRAM BECAUSE THE REIMBURSEMENT
RATE ISIN SUFFICIENT TQ COVER OUR COST
OF CARE, :

. WE REGRET THAT IF A PATIENTTRAN‘SFERS
- FROM PRIVATE STATUS TO THE MEDI-CAL
PROGRAM, THE PATIENT WOULD BE RE-:
QUIRED TQ TRANSFER TO ANOTHER FACIL-

- ITY,

~
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' « . ADDENDUM TO e
ADMISSION AGREEMENT & CONSENT FOR TREATMENT

L3

: 4
Lo b patioed ackegawlitlyges that the fuciity duas nut souk, ohGOUigY of u(lmmn Cul ponants uunuml .
Iy Patlentroengnizes and agidos with Tacility's policy to provide sarvicas w0 Madi- patients unly os a conve-
Jienca o it pativils wha hava geen by the facitity fur 81 luast twulve munthe. Pationt wonts the Lenafit of such

poliy il horofarn agroos 1o lgayn ‘the tncllity upron applying fur gr ublatmng Matll.Col fonolits, both for the

wellanr o s grotinls ol i sacognition o Waa il pionpayinont bt his secoim whok Prayvnd s eatdo at

1ho Madh-Cal rate. Patlant furthat undorstands that but for his or hor sgreementto iy provision, facility would
nut admi pahiendt. . .

2 Porsinn imeaving Mo Cal brofits must ke this infornumion wallabia 1o Lospitad I wiitingy ot
thay tine of the application fur sdimisston, Fatura 1 do su will rosalt n thu putionts fus agent ur roprisentative
Liestg) ot sa for the difforence batwaar the basic rate and the Medi-Cal rata until tha first day of-the month fatiowing
ol fizal notihieation of e putnt s Mide Cal shuntag aw egddatinl dasaygos gy i wjuigios wotfurd by (he fucrlity
by the pationt's Ineach T anditton the pationt ayrous (o leave unon the fuality's tocuon, 1ogaqtuzlng that i
t the Felity' s it to 1estrct tho admissson of Madl-Cal batiunts and that its right 10 do so is inlubited by the
patient § failure to indiuato his or hor Madi Cal or welfurg siatus. Should 1he pmiont loave immadiataly dpon
official notitication of Mait-Col statas, Tucility will ioimbygree l‘lyv(llﬂunmcn batwoon thy Medi-Cil rota uid the
I)qu$ . : . ' - .

31 theve in #ny changn in wellgra statys (akgibifty, Ilaleilv. 81c.), I/wo agrae 1o makg this ihiurnution
ninadinaly avaitable (o M hospital. Al Mo«u;C‘nl idantification cards must be tumad in 1o the hogpital bysingss
olfice as avun as paosibile ae recoipl, AP

. .
'

DATED. st . PATIENT'S SIGNATURE
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' *saminnton Agroaneny fhom Muryiand - ' " '
”' AMmigston AgroomenY grom Maryian . b
: AQREEMERNTOF I}omsslon
e This Adristion Aysg@inant, made on e 105l o o oemrns e~ BAYO o ,byﬁ(ﬂ«m OSTR S
. -~ : . L . :
. . [SUNOPEIRURR (7Y, L T ORI
A | ’ T‘ S “TRama ol Laselly Rutponiibie PRI .
. . - Te
N hy i al vk, fw t it WD o i ia i m e s e e
Tty “figgimunsibie Party ™'} andt ihroviciog for the il endconditiont uvv_u.mvdl . R T ""‘I" -
. ’ , . 4 B
: (e " Pabient”™) Vit G @l 1edd 10 the Humw, I conyideration of the Butuel chnvenants tontslried hmlnwollvg’woa end vatugble constdelation,
4 the sac@ipt ul which |y AeknOwleged, Ihe Dirikee hereto sgrde oy tollows: ) - . . '
' A Seaeies 30 b Proviied By thy Doy, TRe S ugreey - : : oot ) oA,
N D tuegah iy equime 147-«».: nuing cate, paglons! oare a1 may ke feulied fur the health, tatety, tomign, ey wellfting of the Pathnt A
il g adeneal feryh o sl aceanadaninns Inchpheg 'wm‘ﬁ‘u’?ﬂ‘"ﬂuy, Dedkding, sl tonns atul Doetd oy testiied iy seluvam| ’uuu\d scheral lewd u-l "
Prapat o, . . : R
. 12) Tu ohtaln the 1acsicat at's licanied phytiolen of the Patient’s chbles or thet e £ snothet p‘mlm It s pariang phydelen by hot bean '
tesigoaied ur |1 nut available, as vyl 0 pueh ot medicel dures ¢ onh*:rlw thid gty viRjan. . . a
' . 190 1o strange for Luensipr of 1he Patient to g hospliet or ¢linle when this touf| e eftBrding physision, of In the W ot an «rergeTey.
’ 1) Fur aar pioeps, al e - agrentte BY tha Heagrinise Porty, shoubd e Patkeint 15 gion, VI Tl poisival of 1 Ucoosst] 10 1 4 i oo o
. . . N S Punoral Honw of oitie spptiginsta it oy, 11 thu itvsgunubly Passy connion by resched. -
EEITE Ty Luatity the Gt lave gy 0resl of frsekirBe t Hnuncial tntorurt b any ol the mncillary sesvices pravided, : .
. . . . -
. [ Ayeornoint a8 1 Bespantible Party and Pajlen], The Mespontible Pacty end 1he Paiwnt or-\l: L . s
© I41in the event that tim patient It 10 e gdmIvted to (he Home et & prisale pay pgtiant (1o, tuch Pytlent's sdrmlstinn iv ot 10 be cavered under
CoTale XKV the Mo ae Poaggene 't ae Tite X1K, the | Medicald Progrem”’l. ol 42:U.5.C A e "ﬁoc» ol 1100), (0 ey 10 the Home, In tanltd- |
v LTt 1o e Gaenny 0 Qe artnenh ey te Flatest of tot Forth in Poragrepti A shave, B stixaunt, i | T L e
- bk Pati ity Heat atg ety nnnnetd 1 e acito cheonls var, with D8 Clisiget) OUf 1 ureodt acule Lheustig wiiete .
11 0n the evhnt that e plnisnron 1s 10 be coverid ynder the Medicald frogrem andlor ihe Mol e Program, ttve Home shalt by entitied 1o’
NP IPYE ST P! YTl D) [T T STt cquuv undue dne scnlrard poxwam from Libe 10 time In witvet tur pathnis tecviving the
Boust el tane D mhgt b tle geanpst g L tihgact i D toesions of sl jdBepatd ), helov, 1elahioal tu 11 oblasalon of the Petwnt snd the Ne:
oty By e ey 1 ki n.’ sy st tteeeies bl diredily o the mﬂ nl - LI
. (1 Laging 10 e o, pdhingody upnes sveepn ol same, say and sl ddboty Deid teepetty 10 tho Palient ur Lo the Nesaotiide Perrty’on behell
' vl b A by ey @ | aqern v or dub 9 #uthority ltuch a1 Boclat Becurity, V.A., aitiosd Netirement, and Civil Sarvics Annutiren)
0F Gy EREE LR 84 e iy the Lispactment of Secial Sérvices, 1 the MTpct b such ditect payment bay basn (b reduce Sha amouit aby
oot al pfyant undee Q121 stayve 181 10 1he Home In repefi ol the Peilgnt Tue the seaw tigcel padloy, 1 6 10 antute |h-|$hc totel stbunt o
Pyttt e cteel by Ve Hane Bn inabect 03 He Bl equal 1he rdte 3e4 forith in e Honw's contract with k! goyetnuwidel sgency”
CADVos pray ) opin g o s v s Tue wstely Thene 88 0y 118TE) prarty cungleacd bastgdes 1ol Dl (o peuient deul the Putlend. o o ‘ : .
. 00 Vor trary to anan 11TV 1 banpy (0 sk ¥ Ugion 3AninTa ot e (g iwate it St ¥ Poy o} i tuth when . The a0
Boane fingm b begntrindat wall not sty e core of 8 PATENT S 10j1.A (8 auvetd untier the Medidars Progrem or Magicald Progre
N 15 T Moy 4t (harges incustad In 1Nk €are and torviees i 10 the Peient'ia |»‘Mom-. dneepl ol 0! undat the Mediesra Progham Or s
iy Mol aitt rm1' ot 0 IR O10e) tlow . 4 .
. N & fal Phymelan’Crvtvicin et $ilion neifte ol | Ll sl arud Weerhmunib yitwieun ot ulih ol Bty the physician,
'h-lM‘m o A e, nmw-'n"v'mwm. t-atitg aidg, centuniy, iwadeal migHisocrs pind Other omdicsl thinen h
t) Fucpanal iemiy antl 1ervides weh 8 YHephoos uql, clotiiing, pertonal leuddry, béiimrs, and besutieient, 1olttias and sundriey whith
_dm bl nimatly piafidel ny pait ol ourtling chie . : . , @ -
to Cliatet 1qt Ihe Carg dnd 1ervices Which #ed piovided 10 1ne pétient cutiide of the Horme, eXeBD1 81 covered under.dhe Madicate
Brugran ur the Merhcard Program  Thave ghacyet Inctyde . ) . - *
. {n) Ghiesr whlts 0t hinppetizagion of e telinn, 1118 becomes neconsry . . "( .
. . ) Clng ot Ll y (egly sped imeegeacy Yeostments progveded 1o Thi- Pattent whiks neary Trinm the hioioe, °
b FOv e arrd sttt wps R gt W) the dyent they dte indnts 1 - :
' (H) by praeviiie sach ety ut desited by the Py dilch ate ng:!ht e y ol ive Home sndto bete &
Wwottibl: i et veushie. nnrey property it in the potsestion ot 1he-Patigmr white &t the Home. The Homw, #1 thy
Patiaifi vy o thall pravive 1or satekeannd §f Pavient fyndv, 6fi will provide patiadic scdouniting to th? Petlent a
* € alional Covenants ot ihe Pertiot: The pertiel herelo Turther egres and yndensnd st foltow. N -
(1110 the evknt that the Fatient it tenitnut gt beteg cortilied 10 redmive peyments through the spnliceble & Medkcoldd Program, the Honw,
e Pt w1 Bespoitde Paity thall give Wb conperation dnd wpnty 81 teguitsd infurmetion tn such B1ate 1o i to sid 1n Le ,qump\ndmrmhu
g Al gie shgitRhny O8 Ihd Pationn 1 10 4s datoririond that 1hg Peflent dom her quillify for 1the Btate Medissid Pragram, the Pelient ghd Reéponeible
Fariy ghatl te jabia tioe sl etigegen incuttod By the Patient 481 n sppiteably privite fets up 10 the date nf 1eh determynation. .
13141 e adhrinien ©f the Farient iy made on the uiiiitending (het oll or gl bi The cat WAL be peid by The Medieare Program r yomy form o
0l e i s Al gt apnliarian ik puay nveal ||m--: od efter ppplicution lof e iy :;&h then the Nisponsinte Perty smi the Pattent ity
mol wanratly awrys Lt inidedimity the Hydoe sgeinte et cherged incunid jn ihe gr%nl 1he Patient and 11¢ oll sacvicas réncheradt 10 Partent, Thine charges dre -
* . 1 b stiagely i nnbiticeth 11 vuch cherges 200 ot peliadihin (10) devy tiom 1he invgrcg date, tha Home In cantuliation with 1he Peitents . ke
’. v qr' 230104 1NP HON paYrOInt, Vet et il Aot tesodved, the Home Wl vy o (hirty (30) dey natite | the - .
. Fatiead durver i Hh A ahatl be toisidered pant dhie olw thiny 13Q) days gnd @ one snd ane by 1 percant |IA%) monihly ihrvige sharge -0 4 0 |
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1t iu coed b 3]\0 Renponnitle Party mﬁ m”“‘ég“w“’t ® tho privite.p .
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Adnlasfon Agraement from Michigun . N
L - . ; ._. CR o .

. * 4 N . ) ) .
NOTi - 5STORAGE OF RESIDENT EFFECTS:. The personal affocts of residont:,

'}-. incly: ing furniture, will be stered up to 10 days after a residont/pationt surrandars,

-thel: -som of bed without charge. Thereafter, a Gtorage Charge of up to $1, 00 par
§-48y, v 1l be charged unt.l Femoved from the F - lity, . E o

[

e -/N_ s Bulcguir.'ol-lmdtq#n' reimburs ment currently under the Medicald Pragram,
.|| Senl:; Sitizens Fund makes no guarantea, axproased or [mplliod, that a pailent may -
o contin iq in residenge at Community §ig 3lng Home under Medlcald, Such p.oviston
muet '3 o ququ.b‘nﬂf. and at the #l4 discretion of Sentor Clitlzena'Fund, .~ ~ -
. . e . - . 1 .
} . . yoon
. . . . . . ~ {lor, * pplicant .
e o . v . By L. 4 * "
o . Ty e s . Co . . BARN He
ADDE: DUM "AM . . S - o
S . N

1 unde *stand and agres tu the above contract, and hereby agrea-to pay on hehalf

sof the hera(n named applicant. the por-diem rate appilcabld for at loaat throc yoars -
Ator ; imlaslon, or untll removal frgm the Hime, whishever domes first, It (s

alsg -doratood that the rates now agraed por may change, dopending on the. - °
meas-ro of caie and servides required, or as may be determined by Soninr
Cltlz. g ?un%,\upon ssven days notlce, ' o :

.
.
»

! e '

5T Iturtioar agree that in event the herein named nbpuqﬁm Muutﬂad to tomo\n o
. _\ _

from :.e Homae, I will urrnngo'u{r the romoval of the pationt In'accordance with
' #ald notice, - w '

¢
¢ (Signed)_p___ . ) ' “ —
. . Al - Y 7 ) * . . . , , . .
Address - . O
' : -, (Strewt) - . " - N
. . Jh ' : s o - A — ’ — "
I (Cityy 7 - _ (Btate) . , o zip)
.‘ . S . . - ) o
~Ralitionehip ta, P: tient = . Date ./
o e ‘ 4 V i » ’ . - R . 3 N
TN ' : - ’
. \ ' 3 .
"_ 4 ‘ . . .
- . : v .
. . . e (For Office Use)
* 7 Admittance Date s — SN VR N ¥ ‘
- - S TR et CN
€ RN . AETL R
L ) For§.C,F, _ e I oy '
| Y A P I

gy e o
Y
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. Wﬁjlc the Paticnl’ remains cligible o receive Medicare” benefits (skilled nursing servicos) In the

The foliowin contraetial fermg apply 1o the teimbursement sourdes jndiqu\cd os Applicabi®in the
*Atched Data Shieo: . * o ' . ‘

o . -

‘Metticure. 17 Whis veiufhurscm}:m sousce Is upplicable, the Patient and Responsible Party warrant and
b

rc(;;;.\,vm it ot the time of admission tlie Paticnt is cligible to receive: skilled nursing services in'a
hoppe under Title XV of the Social Securily Act (“"Medicare™), and that they undersiand
' ,l)'ulhllny will gontinuc-only Tur a limited mumbier ol days, .« .

Nugsing Home, the Nursing Home dgrees 10 ueeept from the: Soglal Sceurity Adminisirdtion the

' Ainbunewent allowed wnder Title X VITEand any vatid segnlations pronmeated thiereimnder. as full

* BEST COPYAVAILABLE .

ey, thd Patient nd Raspoumible Party agiee 1o,
< Nursing Home as e 1ty upnlwnblc Tor ity services to patients who are solely responsibile fot puy-

4

pityinent tar all covered services readered under this contragt, except for any upplicaple co-insurance
st ‘oter gharges legolly tiillible to the Patient, which the Pationt and Responsible Parly agree to
Yy~ hiayeitig on apiclndate it Muddivare eliglhility of the Patient fcaninates fueany scasi, as finally
determned by the Soaal Sevusity Admarisianap ar any duiy appomted utilization review comnng. -
‘my the chirges for-services then established by the

mdint, ey e auind Qurrpes witlaot be paint by wny-other reimbursement source. Any failure to pay
atisd climpes shull be a, pwmpiyment Tor the patient’s stay® as tiat term s used In Section 21773 of
the Tublic el Codv, wd s, be wpronnd fon spplantny dischirge and transfer ot the Patiem
trom the Nursimg Homw, even il fhie Patlent js then eligible to reéceive Medicaid bencfits, unjess the
INursing Home expressly grrces in weiting st that time to aceept payment undor Medicald os il

_|)6|yllltlll. . .
. .‘ ,- . . \ " 0 . . ‘ .
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’ ) . . L4 ) ! ) :
Megieatid, [T tis feimbursement sonree is applicable, the Patient and Respounsible Party.warrant and
tepPesent thal at the vime of ndubission the Putient is eligible lo receive ng‘ursmg home service benofits
under the Michigan Plan For Medicnd Assistanee ¢*Medicalt'), '

. : .
- While the Patieht semumd eligible jor Medicaid benefity (nursing home services) In the Nursin
tiome, the Nursing Home agrees to'acegpt from the Sinte of Michigan the reimbursement allowe

.

for mursimg e services under Medicald, us tall paymen Tor al} covered services sendered-under
this contraer, escept tor giny applicable coimmrance and othgr chnfpes gally hillable Lo the Patient,
wihneh e Patient and Responsible Purty agiee w pay. For angy period of adinission dualn which the
Patient is notin Fact cligible for and receiving such benelity, us ;hmny determined b\9 e Depariment
of Social Services, both the Parient and the Responsile Pty agree 1o pay the chiges for services
then ostablishgd by the Nursing Howe ay the.pates up ‘liuub{c 1or iy serviges o palicnts who ure
subely mpml&hlc lor puyment, gven il siid charges w'!ll not he paid by any othier reitbursement
sbarée Anv lailure 1o pay said chiarges shalf be o *'nonpayment for the patlent* stuy®’ ps that term je

“used i Section 21778 of the Pubitic Hlealtls Code, and shall be a ground For involuntary dlwlmr\(c
i Tansber of the Patiest from the Nursng Home, anless e Nursing, Home cxprc\\lr,u reey in

writing ut that thme to accept payment under Medicald as full pnyment. Any deposit recelved by the
Nursing Home upon adtiission of the Patient may be held and applied agninst any payments due
from the Patient angd Résponsible Party! : . .
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'\wumu o pasjent .
- ) o Admluuion Agruomunt “trom Now Jerﬁny .

“~ 41, o furninh roort, bourd 1 undered llnen. hud bedding, nuxuinf care, ) .
| - -and guch persongl aerviooa as may he raquired for the health, durety, and | e
B woll-being of the putiunt D

v -2y Poobtiadn Lhe u‘lvlcuu ul Lhe phyululnn of the putiept's choice whcu . T )

N over necessary orf to secure the services of angther licensed physician if . :
one han not been @cslgnated or is hot nvnilable, ns Well as such m?dicu- C o

“tiong as the physloian may opder, vk ) LT L

3.0 If ordered by tke physieian, to arrange ror the transfor of nho anient §',5~
to u hospltal of th# patient's cholce, and uo immediately- notiry bho re- T
v -Lponalblv party ofl ‘such, transfer, ‘s

A LLMENT OF PATIEN% OR RLSPONSIDLE PARTY

1. . To provldu poxﬁounl 1tema, ojothing, and such poruonul effocls as
needed or peqired Py the pationt,
. .2+ Yo be responsfble for transportation and hospital churuéu if
. hospitallzatich becomes necessary.
S 4 \

1o notify the Nursing Home one week In dﬁvuuuu of Lhe paticent's .
“contemploted discharpe not due 4o any cmergency.
u. o provide for the discharge of the pathent, within a reasbnable timc,‘
S \\r thie Nuestng Hope tinds Lhst the patlent 1u or bnuow "noisy", ) Y
. . maeontyol bable . firkedly unoooperutivc, or;uluturblnu Lo Lhe oomlovt ;
: r the ather pntivnts.

FINANCIAL AOREBMLNT . ‘., - o IR

The puLlfnt or responsible party agroes to pay weekly and the Nurulnc Homw
wlll accept this arrangement in Full conuidcxublon for gare Wk parvices
Pcndored a8 follows:

1. : Room, board, luunu red linen and bvddlnb, : Soviaeeeen e
: nursing caﬂe, and pfarsonal wervices. . [ e
() xxxxm'xxmmxxmmam , , S O Lo
’ ) 3.0 Invonblnvnuu : . St o R T o
( ) N, Focders L. : B R A

.- || v 4a) The Nursi ng Home will nccept Mediondd ngn pmt on
¢ : after the patient has paid privately ror one yoh

() 5. The services for any bill rcndunou by the phyululuh will ve . . e
chungnn to tho‘putien“ -Q.-v

. ) 6. The services of the physician will be hlllcu ulvuctly 'ﬂ) Lhc
‘ potient or regpsnsible party.

%{ul -’ f;.;......

() 1. Medfcattons us ordered by Lhe phys: l\lnn Wil b \h\vpud Lo the .'»f L
. . pntlunL ' , . .
) ¢t ) 8, Medlcatlong as ordered by che phivsiodan«vill be hlllod by the . ,;qml
: phurmnclut divectly Lo the pulivut oy VPnpunu\hlu puvty.‘ : o
"9, There w!ll be a minimum charfe or one wcok. -
R ’ N ?hp dny ef adminslone, or the day of diseharpge will’ lu.' ‘h.u, [ B

: o : or o lull tiyy ro|ardlosu of lhv huwr, of nﬂmlnuluu it dluuhnqur L

T L ' - o

L . s l L i .
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Teoh . - T Admisnslon Agrepment from. Now. Jorsey
o by (e) * Heravy gives, grants, conveys, transfurs und assins to o T

i aird ey succcsaurs, L T-(un, .lLVL(TMLLLbb fut‘ the' vsas und purposus

B

aaro i Fou wapressod, thg roal and pursonul prupurty ‘herceondar Hstud. an of
sucn propanty to ve. uudur tiR dandgiant and contro) uf the ik as Trustou for v .. C
v the desiient, but sucu ,brostucsaip to by auvona tically tarnlinatcd at ay thw tiee - I
. B “tne tosidunt el char cuuses W ug @ .(usluunt ur vecouts a vu‘plunt of ay furn of ST
. pualic ussistance fro-.t the rederal duvarnmeant and/or tne atute of nluw Jet'gqy or any - '

Im”“t-l] sumlivisiun/tlm‘uof ' : : o ' A

(f) Agroos tast Lo ow My sobicit or rugoire contrivocions vr !
diyueats to vv mide by rolatives of the Ausiuant, ur Viner parsons or aguncius
| ntaerustud fn the desidont, on ‘the-iesidunt's bohalf, providad, novever, that all
sucit cuntrioutions shall hecu..w a parc of an cruditeq to ﬁho truswosnip accoont
or accounts avove rofurred to, and sial) be used uy ‘e tome as paywents un

account of, rather uin |n alditdon I.u. Lhe vbl 1gativis rofurred tu in subsocbion-
(a) abovo;

(g} Ifno trustuosuip account oy accuunts are.g¢stavlishod, or i,
uavinu buen vstavlished, thoy shuuld bacorn oxhuustod through periudic redugeions
of th ubligatiun mfurmd to in subsaction (a) avovy, nnd through othor ith-
dra-:al: by the tasident, and tig Rusiuant at arly e vecomes fhanciully unable
R S maky th payents required onder subsectigin (¢) or Lo prucore the waking of
' such Li.l/uxmts Ly otiwrs un his bahalf, ¢han and $u- soch uvent the desident agroes

w up,;ly. Fur any forte of puutc assistance to which.ac way at such tlue Ja en-
'Hrlml uner ting luvs of ti- Fuduaul uovarnmnt /oy Llu Stave of Wau Jarsey,
, Camg ngrmm, i graptod suen puhlic AIMHLMIW. to pay therofrom to Lk o the
\
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o ' T Admipston Aur(mmvnt l'rum Nuw York Stnto t . o ,:' |
: ) - {The (Hunum rrr Corporat jon) B A e

(nullnuu)

e Onrmutlon {hersinafter velled Paollity), . )
ﬁxlowlnq tormn nnd nrranaawntn cunccrnl.ng roam, kaard,

bher items, .

rmqmsgmiuy pawite the itlent to the Faollity,  In considaration,
LR ‘bay<The Glengarift corporetion its baulc charge for tho basic

od . thM\\WI}l\) the following pavagrapht 2) at tha ourrent deily basiu xs
\ _-.-mp'di at such incrsased baslo xate that shall.cowply with

: >, ‘ba paid in advarica,. on & mnth!.y basis. Bills will be s
A Bhall be, payable on or before the 5th of the following mont ' @ ]
um mnw e u\ha to the thep ourrant basie oiargo for g tuld day, if
YA Mpnmw-d afxdr 1) AH. %Patient or Sponsor his deposited § with .
Brion, (hy” Shuak: Auhject to callcotion) as nacurn:y to ha lmld ‘and d.llpoud . I
r;lph, }!3 of tikn -qxo-unt. p tlot lll ‘ noknowlag nd_ag L

tlo
!ﬁ, ..-nM-N hbl mmmlmmmmmwnm !

! zmmu ant and
1 ‘DAL AL suns due Ths Glang, Cor, nt on heroundor from the Pation
6“ é oF t thé First motual xedPipt of wuch Hedioald payments and shal’ C
wo.: $n 251 Lu‘,t v obligations under ‘this greswant on their part to ba performed -~

\tu‘\t and Bponnok any relmburacmants actunlly. xeceivud from .
Mhd Mténa furnistied by The Glonyariff Cucporation to the Patient.’

&3&:& vx\wqiuu Corporation will predit against the ‘sume dus Tha Glengarift
i

ty bW i

e\ htm qf\wo-ka ‘paypants to. The Glengariff torporation in respeot of tho . 4 -
lr- i. \\tl'\‘ ,Jlm J‘i\ Hﬂ‘m ¥agion h obligated horeunder to accepl in llew of private = R
mnntes’ £500 A ha§ ‘nd‘ h{or, slich Healcald paymenis sliould, at any Like or from time t ] '
W, mtop tb\' ‘nhv‘t non v\nutwbt. the Patient and Gponsar “agres-ta pay The Glangaxiee Corpornt - .
el gen hm-au “ P A{w ate of Huch.atoppage. until uuch timy as Medleald pziyuantn in B o ‘
it af .l.'l\h]fap L m;q enfbued, . _ . . o




. Adnq:lssion Agresment from P‘pnnpy]vnnia- o

LN
C e Ny,
. .

[

. ~ M . . )

. .
ONTEL 829/ a4 - o
I . Boc, e
l ) 3; o ~
n.ar Mra . : .
Hopkins Touse, Inc. agrees to acoept the above named patient -
wider the Commonwealth of Pennsylvania. Medicaid Program
nftm- 30__ amonths as a private pay pati”tmnthudute

o of adnission and tha private funds of thn patient have been
exhaustied, i

mwdmtmnhﬁ-“ﬂ&.ﬂ__mmm
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SUPPLEMENTAL STATEMENT.OF TOBY S. EDELMAN, STAFF
WASHINGTON, DC

- o L lN'l‘li(')DUCTIONl ' o

" Thank you for the opportunity to supplement my oral testimon efore the com-
niittee on October. 1, 1984 with more technical written testimony. :

- The hearing-provided vivid evidence of the fact that nursing home discrimination
nureing homes discriminate against Medicaid tecipients and that recipionts and

" their families suffer significantly as a résult. : ' : .

"The points I wish to make in this written testimony are as folldws:

vate-pdy requirenients on applicants for admission or wheather they. manipulate

their provider agreemonts with State Medicaid agencies, their purposes are con-

. profitable private-pay residents. -

numbers of available beds, and the fact that Medica
vate-pay rates. . R . . b . .

(3) Documentation of widéspread discrimination is increbsing at both the Fed-
eral and State Tevels, Tt 18 essentially an ackiowledged fact tha '
discriminate, .

‘rates aro lqwer than pti-

. e

the legislative.and udministrative levels. States dre beginning to act in this area

ination. : i
(5) There is o heed for a stronger Federal gommitment to prohibitjing discrimi-
\nutibn against Medicaid recipients. The Federal Government needs to endorce
+its cufrent intorpretations t}m rohibit discrimination. In addition, Federal law
v vieeds to state clearly what J;cnid pnrtici atlon means. An affirmative state-
. ment must describe’ wiut. responsibilities Medicaid providers undertake when
3 they volunt®¥ly choos€ to participate in the Medicaid program. The Federal
" - and State governments must then bie ‘authorized both to monitor facilities’ com-

those requirements. . .

1. NursiNg HoMe DIBCRIMINATE AGAINST MEDICAID RECIPIENTS IN A 'VARIETY OF
" Wavs Tuar Enanu? Trem To Restricr tne Numbger or Menicatn Resipenrs aNp
To INcrEASE THE NUMBER OF PRIVATE-PAY. RESIDENTS - .

" The Medicnid | rogram ie structured so that with a few exceptions,! groviders can
. ‘chovse whethén r not to participate. Nursing homes may participate in Medicaid

for s short time] then withdraw fromy partjcipation entirely.?-

’

- pér d
recipients they choose to servé. Nothing in the d law obligates nurs-
ing homes to provide care for specific recipients. Facilities determine thelr own level

yzntion under the Hill-Burton program, 42 U.8.C: §201, are reguired to partjcjpatg in the Medic-
'ulq gronrmn. 42 CF R, 8 124.603 (cHA Xilx 198D,
A

%, Medicald Guide (CCH) 120,409. .
R .

ATTORNEY, NATIONAL SENIOR CITIZENS LAW CENTER, "

agninst Medicaid recipients is a pervasive préblem. There can be no question that )

(1) Facilitics digeriminate in a variety of ways. Whether facilities impose. pri-’

trolling thé number of Meglicaid recipients and: ncreasing tl_\e'number of more, . -

{2) Discrimination occury because of high occupanc&'i rates jn: facilities, limited

(4)+States Have begun addressing discrimination through State remedies at-

. becuuse of the ubsence of a clear and cohesive Federal palicy outlawing discrim=

. plinice ‘with the requirements thit are enacted und to enforce complipnee with

. In%gddition, fdcilities that participate do so-on their own torms. Generally, th'e K
- fact olpn‘ticipation menns only that faéilities will be reimbursed, on a per chpita

m basfs, for the care and services they lProvlde'to however .many Medicaid -
ederal Medicai
of participation, use Medicaid or;their own purposes, and, moke unilateral (and yusu-
' Public and rw_n?mfﬁ facilitios that received funds and loaus for construction and/or modern - © -

pe Stitt v. Manor Uare, Inc.. No. CT8-030 (N.D. Qhio, ()ct,'fdé 1078), (19791 Medicare and
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-»-ully unchallenged) docisions whither to admit or refuse Medicaid recipients soeking
*»  admission, : . L i
o -

Discrimination agninst Medicald® retipients In adnrssion takes many forms, all of
which are~designed to increpse fncilitips' private-pay census. Some facility practices
..., Tocus on their Yolationship with resj gnts. Some facilitics clnim to have no beds
' when an inqiliry is made for o Medicaid rucipiunt and Pluco people’s names on ficti-

- ¢jous waiting lists. Other facilities ngk for *voluntry' contributions to a building
o o Nfund beforo they will admit a recipient: Stillsgtbwrs place clauses in their adinission

 ~Ceoutracts regyiving that residents agree to ay for care out of private funds for a
) speeifidd period of time, kenernlly ranging from several months to severat years,
., before Medicuid puyments will be “accopted”.qn their behalf,

™ Facilities engage i other didcriminatory practices, by manipulating their con-

tracts with State Medicaid agencies, which' limit the number of Beds that nre even -
theoretically availublé for Medieaid recipients. They may sign provider agreements

.« with the Stater agency that limif the number of Medicaid certified beds. thay have "
(litnited bed provider agreements) so that a 100-bed facility, for example, may have
oty 10 Medieaid certified beds, or they may ceértify for Medigpid participation only
. one floor or wing (distinet part certificution), rather than the entire fucility. The ef.
fects of these practices ure that residents aro admitted dis private-pay (even if thoy

" are oligible for Medicaid) and that fucilities use Medicaid uly for their own private-
s pay residents who_exhaust their pergonal financial resomdces and convert to Medic.

—+onid. Rarely do Medicnid recipionts ‘get admitted from the‘communty_when thesad
T practices are n place,. : . . b
v . Practices” such a8 these are widespread and porvasive throughout the nursing

* *home industry. ' -l -

" UL Nunsing HoMes DISCRIMINATE AGAINST Memcap RECIENTS BEcAUsE PRIVATE-
v o Pay ResioeNts Are Mork Proeerants TaaN Mebica ResipeNnts

The nuesing home indust vy elaicag that preforence for private ide
only because Medicaid retos are too low td cover facilitios” costs. This is simply not
trie. . : : . e
We cannot accept at full value facilities' cluin’s that Medicaid reimbursement is
too low. Medicaid reimbursement is admittedly lower than privatepay rates,® but it
is not néeessarily inndequate. It is recognized that miany facilities nre able to pro-
vide exeellent cnre with Medicaid reimbursement. '
Moreover, if low reipburkement were the cnuse of discrimination, we woyld not
expect to*see discrimination in States with high reimbursement rates. Yot, New
York, with reimbiuesemoent rates among the highest in the country, has a document.
ed problem of diserimination, )
4 No matter how high the Medicaid rate, facilitien will discriminnte ngainst Medic-
aid recipients if the private-pay rate is higher. Since few States regulnte private-pay
« rates in any way, facilitios ean virtually always raise their private-pay rates when-
ever they chaose, As n result, incrensing Medicnid rates will not necensarily improve
. heeens lor Medichid recipients to any considernble extent. Florida lonrned this lesson
recently. The State legislature increased the Medicnid reimbursement rate, with in- |
- v dustry nssurandes thut acceps pgoblems would decreage ns a result. The Florida
Tong-Term Care Ombudsman Codneil, howover, reports that discriminntion haa not
abated and that “access to care is still primarily available only for those who cun
». - pay the private rates.” 4 : ) '

+

So long o8 there is some difference between Medicaid and private-puy mates and g0~
long, a8 occupancy rates are high and thera, is o shortage of beds, there will be dis- .
crimination agninst Medicaid recipients. This problem can on)y intensify. As Medi-

" enre’s prospective reimhirsoment system (DRGR for acute case hospjtals is imple-
mented and ‘more Medicare and private-pay patients begin looking for long-term
care beds, access for Medicaid reciients will decronse. In addition, the incrensing
dominance in the longterm care field of multi-State proprietary chains that openly
sock, to incrense their |)rivug:-'puy census will adversely affect Medieaid recipients’
ability to find needed beds. . o :
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I part, this gecurs I)('gglﬁw Fodeenl ‘Medicnid law prohibity the Medicaid pfogrnin from
, pn‘yinu more than the Frivate-pay rate. 42 (SF R, 447420 (1grD C L .
. State of Florida, antuil report of the LongTérm Care. Ombudsman Council, ot 16 (10R3), ‘_ )
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Iv. L)UQZUMHN‘I‘/\‘{‘.I‘()N'()F Winkseikan DiscRIMINATION T8 INGREASING AT Botd e
© L FEbkRAL AND STATE LEVELS : :

While the existence of pervasive diserimination is becoming a generally recog-
nized fact, documentation’ ofghe problem is also steadily increasing.

The most recent Genoral Accounting Office report on nursing homes, “Medicaid
and Nursing Home Care; Gost Inercases and the Need for Services Are Creating

Problems for tho States and the Elderly," devoted one of its five chapters to the
problem of discrimination. A 1980 Inspector General’s report on haspital buckup .
found that people remaining unnecessgrily hospitalized and awaiting nursing home

placement are generally pouror))_ltl_dr ufid, sicker than pationts who casily find long-
term care beds, ' - ‘ C . -
States roport sinolar findings of discrinvination. In a July lSmtl report, the New

Jersey Nursing Home Task Force stated, “The use of private pay contracts within -

the nursing horpe industry s widespréad and has become stundard practice.” 7 It

,repurto‘d that ‘only 45 of the State's 221 nursing homes participnténg in Medicaid fail

to require such contracts and continued; -

“Basod on a survey conducted by the State’s nursing homne industry, it _is estimat:

ed thit roughly 16 perceént of the private'pay patients in nursing homes participat

ing in Medicatd are eligible for Medicaid coverage In other words, about 1,800 of
the 11,400 private pay patients could have their care paid for by Medicaid if it wore
not for the terms of their conteacts, {Braphasis in original.}¥ ’ h

The Florida Health Care Association estimates that. one-third of the private-pay
residents: are eligible for Medicaid but pay privately.® The Maryland Nursing Home
Associntion in litigntion, asserted, “For many vears, it has been’g common practice
in the longterm eare industry for most, if not all, Medicaid £acilltles to include du-
ration of stay agreements in their admidsion contracts with pAtients who are odmit-
ted to the facilitien an privatt pay patients,” 19 (The other common method cited by

plaintiffs as onabling lacilities to achieve “the proper putiont gmix” ' in distinct part -

certificatian.) | . ‘

Phio has called-diseriminativn—againgt poor elderly 'un(f disnbled pm)ple-‘1mmp—~~~'-»--_~'~~

ant." 14 (Section ¥ of the final report of the Ghio Nursing Home Cominission, enti-

. tled “"The Problem of Discrimination,” is attached as appendix A Calfornia identi- .

fied the serions pro@lem of discriminntion in 198079 gnd again in 198519 (The sec-
tion of the 1983 report, "The Bureaucracy of Care: Continuing Volicy lssucs for
Nuvsing Home Services and Regulation,” that describes discrimination is uttuu}wd
as appendix B) The Florida Long-Term Care Ombudsmnu Council called discrimina-
tion a legiglative priority for 1984.'8 (The section of thp 1983 annual report of the
Long Termy Care Ombudsmnan Council deseribing the problem is nttached as appen-
dix Co Iy fiwenl year 1982, -the State nursing home ombudsmen identified discrimi-
nation 'ﬁ&uinut edicaid reciplents as the fourth most significant problem, eitod by
20 States nne the District of Columbia, 1o o
: *

N

SGAG/IPE-RE 1(Oct 21, 198%),

© o AHIHS, Office of the Inspegtor’ General, Reatricted Patient Admittance to Nurging Homes: An.

Assesnent. of Hospital Buckap, Hecreturipl Raport, st 2 (Angust 19801,
:Rlepur! (:f the Nursing Home 'Task Foree of the State of New Jersey 74 thuly 21, 1983),
Id., ot 75, . ‘ : ’ .
" State-of Florida Long-Term Care Ombudsmnn Council, “Commenta on C8/8B 646" at 4.

M eidth Fucilities Association of Makyland v. Schweiker., Civil Action File No. R82-2017 .

(DM, filed Oct. 4, 1982), Memorandum in Bupport of Plaintiff's Motion for Sumiary Judy

ent and in Opposition to the Motiun for Bummary Judgment by Defendiints Buck ang Green, |
o Bt R il Dev. 16, 1982)) o ‘ .

Yd,, at 9. : ‘

" 12The Ohio Nitraing:1lome Commission, "ANProgram, in Crisis; Blueprint for Actlon” (final

reportt (November 1979, at 194, .

nlifornia State Legisinture, Assembly Office of Resonvch, “Fucilitating Access to Skilled
Nursing Facilities for Indigent Pntlonta® (February 1980, : L )

14 Comniisainn on Ualifornin Btate Government Organization and Econamy. “The Burenucracy

of Care: Cortinuing Policy lasuen for Nursing Home Services and Regulntions (August 1R - '

- '"Heo nute 4, supra, at 11. ° ‘

"8, Adminlstration on Aging, “Natlonal Bummary of Gate ()ll\bu(!nn\un Rupbm for UB¢ ,
'

b“) IOR2." at 10, 36 (AoA - IM -Rd-HTQec. 16, 1989,

0\ .
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\V. raes Have Boun Ourtawing DisciaminaTion Tusouant LramsLaTive ann

: ApminisTRATIVE METHODY

In the absence of clear and direct Fedoral prohibitiond hgainst discrimination,
some States havo dealt with the problem by enacting State legislation or by promul-

" guting State regulations.

ost States that have addressed the issue of digcrimination have placed obliga- -
tions on facilities that voluntarily choose to participate in the Medicdre rogram,

The Massachusetts public *ssistance manual,. in a provision entitled '‘Provider
Discrimination Agninst Medicaid Recipionts--Long-torm Care Providor Responsibil-
ities,” requires thyt Medicaid-participating facilities admit eligible Medicaid recipi-
ents seeking admisgion if beds are available at the required level of care.'? Facili-
tick may not maintain soparate waiting lists for private-pay and Medicaid recipi-
ents, but must admit all applicants on a first-come first-sorved basis. The antidiseir-
mination provision was upEold by a State court,'® and has been enforced by the
State attorney general in several lawsuits,t9 : L 1

Minnesota law requires nursing homes participating in Medicaid to agree, us -a°
State condition of articipation, not to chargoe their private-pay residents a higher
rate than the Mecricnid_ rate.*? If Nursing homes have no financial incentive to
prefer private-pay residents over Medicai [ residents, they can be expe®ed not to
discriminate agoinst Medicaid recipients in either admission or conversion sjtua-
tlons. The rate equalization law has been upheld, ! - ,

Ohio law places obligations on purticipating facilitios ot to discrimnaté agpinst
Medicaid regipients through provider agreement requirbments.®? Provider nfreo-
ments must include elouses prohibiting facilities from refusing to admit Medicaid
recipients. Residents are givon a private causo of action to engrce the nondisckim-
ination provisions, *? ' ) :

A Comnecticut law called "An Act Prohibiting Discrimination Against Indigcnt -
Persons Who Apply for Admission To Nursing Homes,” requires admission- on firak-
come first-served buis.** Facilities muat conspicuously post’ notices of their oblign
tons under the law and of residents’ remedien (including the name, addregs and
telephone numbers of regional ombudsmen),#® Facilities must maintain daily Ny of
requests for admission, vacancies, and admissions, 2 The regional ombudsman tay
investigate complaints 27 and the State Department of Income Maihtenance is au:
thorized to decrease the daily reimbursement rate of fucilities that violate the law.
A 1984 amendment requires facilities to give applicants dated receipts and to main- .
tain and make available waiting lista, 2# o !

New Jersey, in contrast to the States discussed above, impoaes’ obligations 01)-]
nurwing homes to* provide numing home care to Medicaid recipients, State health .

- department regulations, entitled “Beds for Indi nts,” authoyize the Department to

reyuire long-term eare facilties to provide care for indigont people (defifed as Med-
caid recipients or Medicaid-eligible individuals) in order to receive State licenges.?”
Since focilities may not do business at all without a State license, the rdgulations
effectively require nuraing homes in the State to providg care for some Medicaid

-recipients in ord®r to conduct their busineds. The ' ew Jdrsey Supreme Court, af- -

firming a decision by the Appellate Diviglon of the Supreior Court, upheld the regu- ,
lations and held that nursing homes aro 'quasi:public’ facilities."0 ‘

) .
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' Masaachusetts Public Assistance Manunl, Ch VIL A, papt 8, S‘xbwcliun 1Bl -
'* Massachusetts Federation D‘iNule Honie and Relatec Facilities, Inc. v. Sharp, No. 18016
(Mussachusetts Buperior Court, Mar. 16, 1977), .

Y Bellotti v. Kimwell Nuraing Home, 124 145 (Massachusttts Superior Court, Norfolk County «

" filed and settled June 28, 1978), Commonwealth v. Twin Pinea (“;»m No. T8-2768 (Massnchuseétts
ad " Ma.

y U8, 197, ,

San-,nn( Court, Middlenex County, filed May 24, 1978 and sott|
®Minn. Stat, Ann. § 2668 44 :

o M Minneaota Association of Health Care Faciliies v. Perpich, Medicaid Guide (CCID h:M.l(H’ e
tHth Cir., August 28, 1084), . : .

2 Ohio Rev Cade Ann. § 511141,

220d, nt §6111082 iy v : ‘.
™ (‘onn (,‘Ion‘ Stat. § ‘ﬂl'tﬂn. ', . : . . N
I Id, at §19-014abx2), - '

UL ot §I0-Glabxd), W . L ' : .
I, ot § 19-014nte), . . T
2 0d., at § 19a-639. - ‘
1N Adm, Code R0 14,8 & e
2 Now Jerney Asmwiation bf Health Care Facilitien v. Rinley, 416 A2d 1140 (NT. 1980}, gort,
den, 101 8,0t B2 (1982), ‘ ’ ) .
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Rocent State efforts Lo ’ullnw diserimination Bave focused on particalar forms of .

digerimination, particularly private-pay duration ‘of stay contracts. Virginin,*!

Maryland,** Washington,* nnd New York #4 have all upec{ﬁ

iy contupets (cu{)ioa of thier r‘nllmﬁu are attached as appendices D through G, re-
milar oxpress prohibitions are undér consideration in ichigan

and New Jyruey. The Stgtes have typleally reached thib decision through interpreta-

tion of the Mudlcur(--l\xo(licui(l Anti-Fraud and Abuse Amendments of 1977 42

U.S.C. 8 1396h() makes it o felony under Federal law for o long-term care facility tof.
charge n Medicwkl recipiont apy amount in addition to the sum puid by the State or ¢

to charge, sojicit, nccopt or receive “any gift, money, donution or other consider

- ation” 1s n condition of admitting a medicaid recipient. Since facilities receive

“other consideration” (the higher private:pfy rate) by requiring prospeegjve resi-
dents who are Medicnid-eligible to pny private rutes for specified periods bf time,

 States conclude that the practice of requiring L)‘rivuwrpuy contvacts is unlawful.

Recent analysis offprivate-pay conpfracts also finc
violute State conmier protection law and comwon law contract principles because
sich clauses illegnlly seck to-prevent pedple from oxercising their right to apply’ for
Medicuid. *® . : ‘ . N
V1 Tuek Fenkrat, Government Nekos To MAKE A SrRONGER AND Mong CoHERENT
CoMMIEMENT T0 OUTLAWING DISCRIMINATION AGAINST MEDICAID ReBimeNts

A, THE VEDERAL GOVERNMENT NELDS TO ENFORCE 1TH INTERPRETATIONS OF CURRENT
LAW THAT PROINBIT DISCRIMINATION

Many of the (Iiscriminm.\('iry prartices described nbove are alrendy viewod by the

Y

cally outluwed private-

that such contract requirements -

L4

Health Care Financing Administration ns illegal. Yot HCFA does virtually nothing . -

1o ensitre that Statey follow its interpretation ol the law.
A key example is limitéd bed provider. agroemehts, As noted nbove, facilitios udo
limitod bed agreements as a way of restricting the number of Medicaid certified
beds in o facility. HOFA views the practice as inconsintent with Federal Medicuid
regulations, but ‘enforces its interpretation only when o State regquests o waiver of
Medicaid regulations in order to use limjted bed agreements. HCFA has denied both
Mississippi'g and South Caroling’s waiver petitions.to have limited bhed agreemonts,
(Seo May 20,1981 letter from Carolyne Davis, Director-of HCFA, to B. F. Simmons,
irector, Mississippt Medicnid Commission, and Memorandum to Re ional Adminiy-
tentor, Region 1V, from Director of HCFA's Bureau of Eligibility, teimbursemoent
andcoverage, August 22, 1983, appendices H and | respoctively.) However, so long
ns 1 State does not ek permission to use limited bed agreements--nrul Himply
entors into such contraets - HCFA does nothing. As o result, many States, including’
Virginin and Kentuceky, use such contracts and HOFA radses no (luestion, .
On the issue of private-pny dutation of stay contracts, HCFA again views the

practice an illegal, but is unwilling (@ take nny action to enforce its view. In n June

14, 1984 memorandum to the RegioM Administrater in Region 11 mppendix JY, the
Director of HCFA's Bureau of Fligibility, Reimbursement and Coverage wtates “in
the case of 0 private pay patient who bécomes Medienid eligible, and Medicnid ns-
sumen the cost of eare in the facility, n contractural provision rec uiring the contin.
ued puyment of private pny rotes seems contrary to § 1900 dx2¥B)." He finds “con-
trnry 1o the statute” o private-pay contract with o resident who is eligible for Med-

e __-denid at”the time of ndmission, Despite the opinion that the facility practice of re-

yuirimgpivdie-pay contracts is illegal, the Director claims that his advice can only
b provided on‘un “infor K" : : : '
*Phe Office of the General Couns®l has advised us that section 190 is a crimi

& [ ’

R % . -

41 Medienid Memo, NH 57, Apr. 21, 1980 - ;

7 Attorney General's July 7. 1882 Advice of Counsel.lotter, distributed to Medicaid nursing
‘homes on July 9, 1982 by the Department of 1 Ith and Mental Hygiene na nn Advigrory Notice,
upheld i Summit Nurming Home v, Media! Care Programs, lh!Ln:rlnltllnl of Health and Mental-
Hhgirne, llvm“mf Office Dovket Now. #2-MAP 284, ot al., May 8, 1984, Medicare and Medicaid
Qudde (CCED & H348T7 ‘ ) .
| ""ll)(- sartment of Socinl.ynd Henith Services, Dear Nursing Tlome Administrator [atter (Auy. .

0, LUK, . . N , ‘

" Now York State Honlth Department, "Queations and Answers Pertnining to Written Ad-

minsion Agreementa Hetween Residentinl Tlemith Care Fagilition and Patients/Residonts,” Series

Ri 54 Llune 14, 1980 . ., .
4700 Sumnut Nurming Home v, - Medical Care Programae, 'l)qmrlmenl' of Mentul Health and Hy.

-

L4

Hiene, supri note 32, adicire and Medicaid Cluide (CCUD §33.977, at 2.

AN
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nal atatute and that dv one within the Department camgiven definitive interpreta. o




tion regarding the stope and applicability of a criminal statufe since those matters
arc #thin the province of the Depurtment of Justice, individual U.S. Attorneys,
. Krand juries, and ultimately the courts. Where information is available suggesting a

potentialXviolation of section ,/19()9((!). such cases should be referred to the Office of

the Inspector General for inyestigation and appropriate action (o.4., referral to the
appropriate U8 'Attorney's office.” . . :
Memorandum, at 1. HCFA issued g similar policy information memorandum, with

u similar suggestion -of referral to the lns&)ecbor General, in an August 22, 1988” -
) ‘ o

- Policy Information Memorandum (appendix I).

. Tt"seems quite plain that at the very least, on both these issues—|imited bed
agreemonts and private-pay contracts-~HCFA should be advising the States and Re-
Kional Offices of ita interpretations and ensuring that these Interpretations are con-
sistontly followed throughout the country,

, I
B. NEW FKDERAL LEGISLATION 18 NEEDED TO CLARIFY NURSING HOMES' ODLIGATIONS A8

- MEDICAID PROVIDERS ' .

While clear and consistent enforcement of tlw'l"'ed(sm} intgrpretationa described -

‘above would “help alleviate discrimination against Médicaid recipients to some
extent, there is a needsfor additiondlelegislation to State in affirmative terins what
.nursing homes must do as participants in the Medicaid program. The law is develop-

ing now in a defensive posture, chiefly by drawing inferences from Federa| criminal

Inw. We need to state clearly and affirmatively what providers must do if they wish

to receive Medicaid reimbursement.”. . o

Congresy may want to look closely at the various State approaches described

. ubove to decide which npproaches, singly or in combination, would be appropriate
. for Federnl legislation. The (feneral Accounting Office could be dsked to analyze the

State ‘approaches to dotermine such comparative factors as effectiveness, problems,
uand ‘approprinte modifications. _ : '
*_In addition to spelling out the obligations of facilitics to provide services in a Jon-
discrimindtory mamer, Federal legislation must also create mechanisms to monitor
- [ucilities’ complinnce with whgtever requirements are enacted. If compliance cannot
be validated, it will not be achjeved. Finally, Congress noeds to enact a variety of
mechanisms, both public and pfivate, for enforcing the atatutory obligations, Public
enforcement i a critical element of legislation because 80 many residents and their
families are fearful of challenging facility practiced and demands. .

I commend the committee for exploring the igsue of discrimination against Medic-
aid recipients. I am hopeful that with your work, we will begin ensuring that Medic-
nid nursing homes providé care to the poor, elderly and disabled people who need
their services; without regard to their source of payment. I look forward to werking
. with you ag you tontinue your work in this area. ‘ o

+
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gare; 16 was maney, -

Crefused to 1ul her stay on a5 a- MUU\Ldld recipient.

- Meligadd Gnly aftep the Ststor had been a privaté-paying. }mﬂont for, onn' to- vl

E hi

; .'. cording to testimony rt-u'lvml hy the Nuesing

Coacroky the -

F‘rom The Ohio Nurkinq Ilpme Commluion. A Program ln‘ Cr,ta,}m L ',
. Blueprint for t\otipn (L-‘inul Roport) (Novumbor 1979) P »
: NS

.
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SECTION T, THE_ PROBLFM OF DTS(‘R!

A l'ma] pmﬂ’lem nddressed by tho,uConunm?lbn s conmendud relmhurSement Lo
system 1s that of discrimination agpinst thosd elderly affd: disabied nurs1gg home
patients who roquire public assistance n paying for thdir lonq-turm health cnro.,\ e

. l. Shortage of Nursiunomu Beds nqn.]-!odicaid_ Recipients

: lu Akron, an eldorly widow te%tified before the Comnicfinn ahout the
difficyltios she had encountered in. finding a nursing home-which would accept, .
hee sister, paralyzed by.a streke, The widow Canvassed nursing homes in sigtecn
surrounding counties for §ix months heéfore one finally agreed to care for her ©
shiters And the problem was not r”%e or mligion or evun tha:need for skﬂ]cd
. . . D ﬂ ;
Initially, the 4 Istcr s care in.both .the hospita .and a nursing home .
a5 covered by Medicare, But the one hundred tays allowed by Medicare was o¥--
hausted, and 1t was apparent that the sister wouldscontfnue to- require cxtonriw
per .mm] And mrsing cate For the “remainder of her Yife. - Round- the- clotk.,nm'sh
care at borw was financially dmpossible for the two women, and Gare In & nurging
home seemed. the most reasonaple alfermtive for the sister’s health care needs ; .
However, the combined retivement income of the tws wohen, who' Jdved toqother,"n
“was inadeouate to cover hoth the cost of nur‘ﬁng heme care at 700 to SO0 qiet
month and the 1iving expenses of the widow: The sister was eligible forsand =
nevded the ‘acsistance of the state's Mudicnttl proqr‘am to- covvr the high:' pst ]
the health care she required, - o

llnfu)ﬂumtt-lv, the nursing homv An which she was-a '\!Nfiwrv ;whmrt
Tha whluw found thnt
Thuse who oo
1oty for Medicald rrvcipic\)tv

-paytnip patients.

was true for most of the homes she’ contacted,
.c(‘v nevdod h.xgl long waiting ]

‘muh. Tongar Ehp
Other houien, dgrecd’ Ln-dtﬂvpt,

wtting period for priva

“two-year<,  The situation beconte more tragic- and’ dospoyate -for tho Cvidmv ut’tt\
pach.pasiing nionth, unti] finadly after a half-year of ‘y)aﬂ Wiy, oigs .
ifmp u-xll‘ntvd nd arcnptnd"the J\srm‘. ‘smlly, thin N g, i
tion, - X

. e

- '.;,' ".

One of the most serious’ pruhlvms with ()hio 5. !una
he vambant discrimiiation against many eldevly -and- (!1-"_'”
i

of hursing homg ;mtwi\ts. county wed Fare wofkirs, §0¢
vtate, 1t is oxlrvmn{v diffigult rto! fiml lmn‘ ying " homr-s“

vide hiq nu.&lity of “tdre which Wil accept’. nativr!t' whﬂw‘

I)y MchMd . i




ciimnated “against Hedidaid reci fents 1n'v‘or?seek1ng adm spion to*nursing homes., .
2300 die Hrkdng Home Ombudsman, frogrdm at'the Q) »Commission ‘on Aging has received
v Ve complatnts.t: Bakitally, fhe: Conmissfonin ‘,.nd"&f._,tho fo?ls)wing kinds of g -
i prablemsy B Lo K A 1 S . ‘ ,

. N Lot ey ‘- - .
s o Some homess flat)y refuse. Medicaid Peciptents | gthers wil“ accopt - S
- ,,:Tr;eiica\i?f, payment only 1€, the” patient has bedn tn the norsing hoge. for a dlength .
wariod -, oftpn tyo years, as a Arivate-paying pgtient.  Otherwise, they discph*g{q

. W pakient ence they switch, from ‘orivatespaying to,Medicatd,: Sti1l other.nur- .
\df""-' wng h@mds have told hospital discharqe planners. that they will'agcept a Medicaid:
<87 Trecgpient Trom the hospital-only it the ospital alse-places a priyate-paying

oo fbieat ih e home at’the same time. ' o S +

. oW " .,

V 4 . v . . f

) . Nursing home adminigtrators and owners have*told us that they often -
o ‘et quotas ons the nupbier of Medicaid tecipients ‘they will accept -n their nursidg .
i T b County welfare workors and hospital discharge plannerd-have thus found -
TR T thert ame tuo Loty of 'waittng Hste for vacancies in hes . One county
s M arg worker cabled a Nowe in Franklin foupty attvmptinfj;. o-place a Medicaid:

. Fecipiént’ there® -ThB . worker was told thal there were no vacancies and that thepe -
s thiree to six<month waiting peydod fog placement of a Mudicd_‘ld%rocipiont-- ‘e

0 e homy, Taterin the same day, the wovker called and inquiped about Plicing .

. wn'iv‘ltwﬂf\yinq patient and was tol '._thm;g_ was a bed hamediately available, - -

S Intaddition to not readily accepting Medicatd rectpients . sme facilitles - .
dhamgied ™ Madiéald Tatfents from the faci}ity to make room for-private-paying
residenti, One of “the mos t-.comon ways of "dumping" a patiend is for.a homo to -

vineharyo the Medicaid patidnt to thé " haspital for treatmgnt, although such . .
Leannter 49" ot medically necosgary. S He have. rcceived-oxgqpr.h)e we ' -docuthe 'tcd/

N

S eYPdencn af this praclice From relatives and friends~of nursing home patiefts
At from hospital sunial workers, Several.witnessés: have shown thutxhqsp‘!.ths‘-., SN
admittance because the relative had no.need for hospital*

TN AITH } '

) g, [N?

- efused teir relatives

LA “turds Inghel s :

Y /
. B ; N “ . A
ST w0 The Ohio Nurding Home o lsgion has yoecetved testimony. at-each of R
-’{"', e L WRD reqignat pubTic heanings adross Ohlo and {n heart in Columhus about dis-

e

"
AR A S B 1 1)

TR THY o :
Find hat her roon hgl been chmplotely sErifped and A now private-pgaying patienty . -
s ontalled, Other nidgfing Romee stmply notify patients that when their private o
el mapo Yonhius tod $héy muet Teave thit "facility, . Recently® such at in€ident was
W ught. to dur attuntion by a federal™Judge.” He calldd-on behd) faf the ‘widow:

SETEELE-r i, patienty okhayn L}‘dull?ﬁ.v{y[\f&k, and was..being discharged against her
U v ghe Dicann Medicgid pattesy./-The jé;luc.uas_ sure that this was unfaie
mgd‘.:. mm}.ﬂ‘.fpr (t_;-.i_n_f.‘nct, thers, ate fio arrdnt (hio"aws prohibiting such action,

. .

e OF irtes)cgnéopn A5 Ehiet Yag THat Mditatd recipients. often hove
uiily onge option of entheing. homes whiith providoel popr care and comditions . Both.
b Tguin i and the Umlyigioman have recedyod many complaints from relatives’,

| 3

Juiital arictml wdrkers, | ‘#ounty: parsonne) , etey, about’ the difficulty of placine

o NIt pationte,in l’\'mnm.‘mffﬁr-hmhi«jn qupl ity care.  Sadly, the Comriisgion's
P SsMut a0 SwaSFE T hones providing ol the ery:gond or very-poor care confirm
W i kg oy The Momn s fon found*that iPnes v 1ding poor care have wuch F

PRy L} S m;gviglh}(r exca’lent coves -

Ligher proport o 67 4led vdid patients than

. S ot
ot g e tal Tt g, '
L T R

oL

the fo¥loving. paye showss: -

' B o S C . i ) O
N -,-.\\);',. [ A t 1. * . :
s :

fin _-'fov‘ty«f_iv‘c'minulc-r','ﬁ.‘of.‘.her,;;-.ti*qnﬁfnn to the hospitat.only to S,

EE - Forer Lo parknge™ The widow had 1iyed for years in a facility as a. - Lo




o e 18 Distribution of Medicald Patients in a Sample of Homes®
“Percent of ail patienis In High Quality, : . In Low Quality

' in the home who are, ' Nursing Homes - Nursing Homes
¢ - '- Modicaid Recipients > . h

e e -0 . 8 homes (30%) © - = " 0 pomes (O%) ¢ ,

' -3 © 7 homos (261) 2 homes (7% S N
, 40 - 594 N 5 homes: (18% . 2 homes - (7%) ‘ :

60 - 195 - v chomes (228) . . 3 homes (11%) ‘

80 -100% LT 1 homp '( 4%) 2] homes (74%) .

. . ' . . N
in vur interim report, A Program “in Crisis, the Cnnnﬂssion concluded

........ -

that Ohio i facing the developient oF & two-cTass system of lon (or$.hnnlth : ’
[3%] t

care, with Medicaid recipients having ready dccs to care in"only a
the best homes and thus hcing forced to-become patiénts in the state's wuést
homes. . . E
) Fvidonce that this is true comes from.a variety of other sourco ‘as wall
! In a Mrdical Care tvaluation- Study done in Ohic PSRO- RvnfOn X. of the state ) .
N ‘ (Culumhu'). 10 of 14 hespital social workers surveyed (72%) veported that I
. .. “Medicaid rocipients ware much m%rn difficult to place than private-pay patients :
’ nending the shme kind of care %ol th systems agencies. responsible Forjap-
Provig thy construction nf. nursing home beds based on connmn1ty need f ‘such
beds, tiye identified thé <ame probiein.
: Jd-Dhio Héalth Systems Agency recently approved the c truction of 90
o . by over and above the standard formula of nedd because thag?ﬁveqtors promised
=bo make thuse heds available to Medicaid vecipients; and thoxHVA found that
thuP iy o4 .iqnifirant need for such beds in central Ohio.
. - Asurvey of-nuraing hqmvs in Montgomery, County also shoved diqcriminntion
Sacainat Hediopid recipients JT0F 36 homes in the county, 32 are certificed to .
participate in the Nedicatd prooram. 0f these 32 homes, fguw refuse Lo accept .
any nev Medicatd pationty, eliminating 251 beds for Mvdlra d patients”. Two
, R adeiLiona yhomes refused to raveal whether they would n(rcpt new Mvdirnld
v e patients when vacanedcs occurred,
ST Several homes in Dayton accepted Medica®d patients only after tho ;m‘ ?
tients in question had Leen private-pay patients in the home for a specified”y
period prior to becoming Medicaid patientts, One home with 178 beds requires. ,, .
a minirga of throe months of private-pay status; another with 66 beds requ1r05‘ '
that the patient be a private-pyy patient for at least 18 monthe before the Sy
hoe vl accepl the patient as a Médicafdl vecipient, Another home his LS
. sogatvate wadting List for Medicaid patients. -
; AR At the request of the Nursing Home Conmission, the ODPW Medical Assistance
L CUSuparvicwr far the CleveYand District also conducted a survey to determine the
S extent of the problem of discrimination, In chmbination with Metropolitan T
tealth Planning Corporation {MHPC), the local health planning agency, the sus ;
- perzisgr found evidence of wide-sproad discrimination!TOA quesionnaire was St
. tvn' to socidl ‘work directyrs in hospitals it Five countios and to nine councy ) TR

» )
e 1(a11y. this means that of the high quality homns 1n the sample, only one
v - {42) had an occupancy of more than BOY Medicaid, 20 private-pay, However,
C45 8T the low qua) fEe Romes had this heavy Medicaid concentration, That %
e U hetause the Tow qua1|t1 homes cannot attract private patients, but the Medic-
T atd patients have no alternative to these bnd homes. {See Section @ for further’
dlSLU" .i()n) Y ' s :
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weltare departments (CWD's) in.the greater Cleveland area. _ . X
) The resulls of the'survey indicate that the pumber.of Medicaid patients.
“eapercincing delays inomirsing home placement from hospitals was four-and-a- ,
halt - ¢ greater than the numbereof private pay patients. experiencing delays,
Parthery abicant ellaible recipients in hospitals oxperiencod langde delays
a5 Tabie 19 shows, - . R L ) ,
. ~ . . e A i
. . LA W ' . . “
siable YO feeher of Patfonts ghoow Request For Nursing Nome Placement Has Pro-
langad Due to Placement Problemy -, ' . '
" S . Total Number of Patients . i -
' : e Medicatd T " Med feae, Private Pay. .
s TGS T HeSpitaY Ty Hospital Hospital ‘
. feotoneed Days Reports  Reports Reports Baepgrts i
. o _ DAY T ~M~ e
0. s T b3 74 Y . © 14
R 4] . . 2] 2\ T * 6 ’ 3
1 - 20 . £ ., R P |
L2 B T T 9. - LIS . 4 . :
31 - A0 . 8 . b .
a1 - 50 ? L X . : .
[ RN I h S o A
Cfatal .14 81 : o5 ST |
.. WY :

vornlidese dfieon of 2Y hospitals and seven of nine county wolffe departments
et b that o the gy job problem in lacating beds 1% that facilitickh affering
) bl care e Tong siting Tiate, v facty half of the howpityls amd tyo
~ ity we e deperbieats (CHD)  poported that the only tinds available to Medic-
. L atiem e gere fg Favilitios whigh provided poor, care,  In a(lditinn,'s(*vqn
Voprtaly and theew CHD' s peported location of bvdn‘ds a majur problam, i.e., the
Voo ahdon o bd gecept Mod anl patients were nol gecesiible Lo—tho tebid bey—
Hhstapt g ess—rr Ty reveated thal wany hames vefuse to take the skilled, ar
”» - Sl It ptient, Ten houprtals and three CHD'« reported- this as a problem,
. Coor et repertod ingluded refunal of facilities to hold beds when Medicaid
S st beal Cuere tewpoparily hospialized, fFacilities' discharging Medicaid petients
Pofaver e pelvate pad palient., and faeilitieg® refusal to quarantde to keep
SR pazovalioaby on Wedicaid atter their money ran out., .
. b0 s et that the pfohlen of diterinipatYon anainst the elderly
et uho sust cely an Medicaid tor assistance in securing essential health
SR YRR I EH'H'.JV”HIA{UﬂN%PFIOHu fhrowhaut Ohf ) oo
2o Eeplinationt” for Dacrimination. A

Caalivy 0 care i facititisgnceepEing Madicatt pat jonts \-‘s alto cifed as

A

Fred, _h!:('gijy ald Recipi ™ ts H

e Gt nf*dincriminat jon ayainst thises elderly and dicablnd individual s
redn e an mating home gare are actaal Ty Tty stratght forvard; -wevoever
PEvemat g the peablem 49 muchy more camplex.,  Four factors fust be taben into
et deaing with the prabten of diserininat fon w0kt Nedicaid Meeiptenty.
T firat 1 the arosing aunber af elderly persans neegding nursing home care and

W

R § cHect ot intlation on thety ahtTity, to pay for such care. ~The second %
¥ l:hw tact, that the mnss ing homt* industry is dominated by proprietary providers.
. Poreaver, cyen Lhe pon rrofits have reason to desire an excess of vevenues over

Lt arder to esxpandd oi upgrate services, The thivd factor 15 the wepact of
fedwral Limitatyony on the construetion of new nursing hoiee bede, A Totrth a4
LTI R Y Mrernatives ty oyrsisdg hedo .'cfir"-. Complicating” a1l these a0 tore »
SIS Phe fact Qat some pursing Jhomdaperatars parficipating in Ohlo's pragram
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VoL . hdve given ny eyidence that they have an 1nterost lp prnviding even mlnrmully
SRR ' acceptablo care to matients in their homes,
PR “ Oune wajbr factar in the discrimination contr \s the yrowing numb
Y of parsons who reqqino the assistance of Medicaid 14¥p¥ing for cs 5entia1 nur~ L
o ing hoine care,  As previously noted, nurging home costs have risen at an
Cincredible rate, Teading all heralty core !0-! increases over the last docade. . ’ A\

“As thy following table shows, the a
of tive uhom will ‘be nulsing‘homn pa

rage {ncome of elderly persons - one out
nts. ~- has not kept gace.

Tablo 26, ‘Increazes in thc Avolaqo Monthly Income’of the Elderly and in the

Average Monthly Payment for Nursing Jlome:Care, C 1
\ s L hverage HonthTy Average Monthly . - Average Honﬁhly
: . Payment  For M7 Income&or an. - Income For un S
Year . bursieg_Nome cm _ Elderly Malel18. " Clderly Femaletd- = "o
. ‘ T 1%k ko A18h . - - 8170 . - 879 -
S 1 S & B IV I AL T
, S 7 IR $asc 3 $2 §1770 T
L 917 4689 3461 - $257 S :
Given thin disparity between . the income: of thesaverage elderly person o

and the aathly cost of nursing hore care, it is evident, that most” individuale
needing nues ing heae cave, particularly i taey require care over a lony period
ol tire, will have ko vbly on Medicaid. for assistance. According to estiwates
ina recent U5, Congressional Budget office studv, 47,597 of all patienty ras
ctiving®adicaid in 1974 were admitted to the homes as private-gay. After
enauatimy their resonpees, they, were forcgd to convert to Medicaid status,
Satrewndde, 70 percent of mursing home patiehts now receive goverement nfﬁi it
e, Only K6 pereent of Ohio's nursing hoae patients are on Medicaid,* put 1(
16 0 oneriga, problem which afior b potentlnl a5 viell as current nursing L\le
ikt The question romalns as to why nursing homv' discriminate against
Shose andizidualy’ .

The wost obvVicus vnaron ‘that private pay patlentf are more Tucratiye
—orprardere— By b, Mpd#ea##—Jlm\ts fts payment to receonable uits for
- predity naesing hawe care. Soae providers bave expomditures euled ineligible
Tor POt amiient by ODPY because. the expenditures ave determined Lo be nn-
ro reveomably high.  Rents and purchases of goouds and*sevvices by the nwrsirg home : .
A from redated vopdors, excessive ouner salaries, manauewent fees, some fringe :
bongfite, ete,y may be rnled exerssive and thu. non-reirbursabde by Medicgad, o
Foroine th(n, an owner who pays himself a salary of more than S65QN0 jer vear A
for oy a repayied 40 hours veekly as administrator; yol dn another fakitily
“heoney he pays a non-related adininistrator only $7.,500 for doina the <ame job,
sdicaid condd Vimit revaburserant ko the 0vmvr/adminx't1ntnr in the first case:
1o ﬁIQ.?RU per oyears o Thun this owner uses.gnatfs charqged his private-pay pa-
. tiente to mise~up the $45,000 difference. In other-instances, the Medicaid pro-
. - gran rafusedt o refmburse nurs ing Niomes for trips to gt iand Las Yegas, for
uxey autoiobiles, and for rents ouners pafd themselued which Slae as ruch as
00 peceent higher than bheir actinl costs: - Ta al) fhese eases, the inden for )

= these disadlowed expenditures was passed on by the owner to the privatespay .
|
|

R

0qtinn?

0F couren, ,vrnvinq rates from prlv.tv pay patienis to cover thése kinds )
of canenditurs §5 not the only reason soife providers have discriminated against
) Pedicaid patients.  The prospective rates of themast have ‘not alwav. overad
X [ Cthe enst of pruvldlnq new services, - such as physfead themdpy or of caring for -

*Sixty fercent of “the Hodicatd certificy budi'ﬁr Fillgd by Medicajd paticntn. .

ERIC-. . .
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I . the “total care" pationt--one who s not classified as skilled but still re-
s - quires extensive daily care, Qthor providers object to the operation of the. ' -
: “agencies administering the prglram, in particular 0DPY and Tts Bureau of Fis-

;. ¢l Review. Some homes have Heen waiting more than $ix years for settlements
of costs from prior reimburseément systems, Others have complained about pro= -
tracted audits, .(the result-of ODPW problems rather than the providers), con-
flicting and non-uniform directions from ODPW on rdles of the program, and

. .othar kinds of administrative problems. ;o . . ) =
’ _But the undeniable fact is that a hame can. charge a private-pay patient -
whytever the market will bear, unconstrained by any definition or external ’
dotermination of the rcasonableness of the charge, As reported in this chapter,
the private-pay rate is higher than-the Medicaid rate in 90 percent of tho .
cases reported to the Commission by providers. In effect, therefora, the
Hedicadd rate forms a floor for the private-pay patient, .And thera is no
. réason to expect that ratfonal, self-interested nursing heme providers will
y . cease preferring the greater, rovenugs generated by a private-pay patient to .
: t?e lower rate and greater administrative burdens associated with Medicaid pa-
tiznts, - ' : ' - .
T A third factor affecting the problem of discrimination is the existence
. " o7 federal law requlating the construction of new nursing home beds, Since ¢
1972, under the "1122" program and since 1978 under Certificate of Need (CON), .
e neu healthdcare facilities.can be conslructed unle s they have received
apncoval from state and loca) health planning agencici., The purpose of this
legislation to contain rising health care costs by preventing capital ex-
- "~ ° penditures for unnecessary dupl?cation of medical services and facilitfes, As
¢ result, no new pursing home beds can be constructed unless there i$ documentgg
need for such a ﬁquna beds, according to a bed-need formula developed by thé
hexlth plannindilig@dcies and approved by the stite. Under the formulae used
iu Ohio, few ar véed new nursing home beds, and the quality of care provided
by existing faci™ics is not considered in.determining whether or not to
2uprove nev construction ---as long as the facilities continue to be )icensed
- by the state. HWhile the regulations may help contain costs,” they have also -re<
ticed competition between homes.- :
C

L

- tl approxtmately 95 per~ -,
taut in homes participating in the Nedicaid program, according to the reports
thay file with ODPH,  One reason for this high rate is this government regula-
-tion on market entry. The other is the lack of alternatives to nursing home
care, as discussed in a later section of this report.. .As a result, nursing
.. haue operators have been relieved of the necessity to compote simply to fill
-~ tada. They can restrict their competition to-that @ the wost profitable
Prtiehts --v those who are private-pay and the casy-to-care-for. - As discussed,
the “impact for the elderly and disahled Medicaid patient has been disastrous.
Far-the taxpayer 1t has been costly. :
n lO?y, the U.5. General .Accounting OFfice found'that $29 miilion per
77ar vas- being spent on hospital care for people who requived only nursina home
(Care, 11¢ owever, because of their expected sonrce of mawment {(*ledicaid) and
Lecause many required high Yevéls of care, they were being denied admittance to
the states’ nursing homes who voluntarily chonse to be ‘gertified for participa-

7 tion in the Medicaid: program, ) .
A final complication s the presence in the nursing home industry of "some
unscrupulous operators. WhiTe - are many dedicated health care professionals

Operating Ohfo nursing homes, and many other compotont businessmen, unfortunately,
hut undeniably,. there are also those in the fndustry whose only. apparent concern -
I3 with orofits, In fact, {t'seems clear that {f the health and safety of

he «ldorly and disabled daticnts rust bp sacrificed Sor the sake of profits

" © ~ they are willida that this should occur, ‘ .
: -The simple fact s that. the Medicaid program, and the ability of Medigadd .
oo 99 o S
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certified proV1dcrs to disériminate againgst Medicaid pationts perpetuatus the | L
. _ .txistence- of such Tow quality nuvsing homes. This discrimination, forcing N AR
| 7 Medicaid vatients into the owly heds available -~ too often those in Yow qual- EOR IS

ity hamos -- keeps these substandapd homes,almost fully occupied and makes .them . -
flnancially viable, o a true froe markot{ with other long-term care alterna- - Y
tav&s availahle, these homes couis not:continue to exist. e

ceepnil The arqument s occasionalfly advanced that the low quality homes provide

M - subst andard care because'they aré full of Medicaid recipients. This 1ine of -
T Teasoning holds that low quality of care 15 a r?Sult.of inadequate*Medicaid

payments. 1f this argument were trye, the problem of substandard care would be

i relatively casy to correct. Simply jncrcnsing the Medicald reimbursement ypte

e would be sufficient to upgrade care,‘if this reasoning were accurate. Howdver,
’ .the past experience and record of the\1ou4qua]ity homes shows. the fallucias

. -hmwmnintMsammmm\

First of all, Ohio's nursing hdﬁes received - Medicald rates which ex- )

crded their-tosts during 1975 and Y976, but not all used these to upgrade the = = .~

hoimes . Durinq this pertod, homes weve feimbursed by Meficaid for property’

wsange at a "flat rate” which exreeded their actual costs by at least an average LY
of $1.25 per patient per day120 According to #n fndustry represcutative, many. :
"homas, most n fact) converted these. extess. funds into upgrading care and ex-
piarwt ing -the svrvicP' they offerad, as well ae paying for sprinklers. However,
av he obatrved nearly one-quarter of Ohio's homes took -these funds only as )
protite, They did not ude the extra funds to fmprove their operation. One re-
sult of thiy fact Is-a growing disparity between-the average per diem rates of
. - the nigh quaklity -dnd Yow quality homes, since current rates are based on past
: explnditures updated for inflation. In:1975, the Tveraye Medicaid per dien for
the low quality homo\ﬂ}s $16,39, The rate for the high quality homes was . :
$18.67, o Jifference of only Mpercent. However, by.1978, that diffvrence had .
arys o percent, with the low quality homes having an averdge yate of ' .
SEN0Z and the high quality ones $25.28 . ,
a second, many homes which proV\de serionsly Suhstandurd care nevertheless
PAke wbitantinl prnfitr—-frnm the rates paid by Medicmd alone. One example
of o nuruing home operator making tremendous profits but at the same timn provi- .
dine very.poor care is Dr. Peter Kern,
In May,"1979, Dr, Kern pled quilty for himself and for four of his cor-
- . pawratinng to ghavan of forgn:y and bribery, Actording to Dr, Xern, he submitted
T ‘ falee documents to ODPL, reportinq costs far in excess of his GCtH!] nxpenditnnv'

Comarred carlog for patients in his nursing homes. At the same Or. Kern .
was allegestly brib!nq a state afficial and receiving hundreds of t usnan of . ~J
T dotlars o year”in more Hedicaid monies than he was legally 0nLiilod to, Some of = .- |
Mo hames had anp abysnd record in tevms of quality of care. .
Ac(u:dlnq ta «tate licenture survey performed by 0D, Korn s fadilitios, |
auchpin Tittle Forsat Medical Center in Youngstown had ‘vrinuu repeat violations,
Pyring the Tast four years, Little Forést has had a varicty nf violation of
miniown Ticensing standards such as shortage of nursts, yunsigned medie Ine orders,
fatnre to follow special diets, and fJ1thy conditigns. One other continual
viglation inrvolved insutficient Tinen, In March, 1976, the howe was ¢ited for
failing to have sutficient cleun Tinen §n the facility to weet the weeds of pa-
Lient«.  In ten surveys and Somplaint investigations widch folldwed, trom HMay,
1975 theaugh October, 1078, the home was cited for a shortyge of claan 1ined® -~
frie Yuding sheets towul.. blantety, and patient gnwna and pajamas. Muring one
such luvvvv the ODH nirse- survuyor vrotoe! . e

fhed (the mases) uﬁtu» hawd to ase the same sl e o ths u.ut .

, fowefy g nety (mU|¢nh',ﬂ((vn(-n\lhuvv unu.nuns [ARTIRY oo
¢ '-uMIJMttmw hwfwnu)‘ . . .
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T The point of thisfdeprekﬁing stor

y

requlation ¥s that man

dq 50 not because Medicaid provides insuffi

. eare and adaguate

y of the homes which

of,fragdulent profifs'an& faildre of .

provide seriously substandard care
clent funds to'pay for acceptable

profits but becayse some ope

rators are unscrupulous,

The Com-

mission found ‘that

many homes which provide some of the wor

t care in Ohio have

" Medicaid per diom rates which

nomes and above myny of the rates of the homes providied excellent care.

Medicald rates for 80 pevcent
homes were equal to. or higher
in the sampic. 1In fact

one of the worst homes,

‘Other-states Have simi)
'no statistical condettion between the Feported costs. (

3 the second highest vate-ifi ‘the tota

are well aliove the avofnge.Mbéicaid rate for all «

The

of the previously mentioned sample of low quality

than thi 1dwest rate of the hi?h quality homas
sample was for

These studfes: have found: 1ittle op,
and rates) for nursing.

ar findinés.

N ;‘lg;hume care and the quality of services provided!#2The- Comitssion also fourd that*,

the majority of-homes. which were found to ba fn v f
héalth and safaty standards in 1977, nevertheless roaped profits from
TSee Table 14,pagelss of..this.

We would ohsarve that although
. the high quatity Bomes have higher Medicaid per diem rates than the
spend wore on services, associ
the low qua}ity
n such a'wqg

. howas on, adiministrator salartasg,
.JnsmumanQleSMMtl

V "o Medicaid rates.
Finally,

hores and“that they
Tt is also true that

aid funds” they recetve 9

v

o - e,

folatton of mininum’ federdl” = ",
theil”) )
raport for further information).
1t 1s true that on the avarage

Tow quality
ated with direct patient care,
homes bave managed to allocate thm-Medic-
that they spend more than the higi quality
motoy vehicles, -and legal and “aceounting fees,
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B, A Private-Pay Resident Converts to Medi-Cal:  Cause for Eviction?

.

-~

“

vf_lnding_g

1, Evictions have negative effocts and are potenti\ally numereus, v

. A .sovonty-four year old widow .with .a history of congestive

« heart failure, high blood pressure and arthritic problems, was
unable to manage at home. Adult childven had cared for

thelr mother for mgny years, but due to her exhaustion and

increased proble ambulation, the patient was mobed to ;
N :torﬁn placement. - /

u. convalescont hyf
. L )

Mitatus, the fumily had usod up all .
-their finnncial res pwpay for this care. The patient .
was then eligible for M@ai-Cal. *Upon conversion the conva- .
lescent facility indieatod that thoy did not have any Madi-Csl .
. beds avaellable and that the family wowd need to move her to L]
anothar facility., ° v N

"After o year of pf

The family hag chosen this particular ¢ convalescent home
 knowing that Medi-Cal was actepted at this facility. They \
invested all of their privr&so funds at this faciity thinkipg
that their mother would not™be "ideked out" affer their funds
’ had been exhnusted, The convalescent home elnimed that a

4+ Awo year guarantee of private pay status was in effect, but g .

the fymily knew nothing about this requh’cment_.. :
This case, submitted by' di;churgo planners at a large hosgpital, is
. one of many described in CWmlssion files and rceent testimony, »0'110 .
tostilier concluded: N .

Medi-Cal uvictions revenl the faet that .nursing home residents

are treated as commodities.  Often these patients are paying

v well In oxcess of the cost of theie eare while privato pationts,
and are tossedy out ns wprthless' bacouse their eare s now
reimbursed at the Madi-Cal rate.,

! 4

Whethor. done-openly, ns above, or with :'11131"0‘ subtlety, ns where
" the converting residont Q)xtltl(snly is transferred to an ncute hos‘pltnl ‘and

her bed Js not held, such tranefers have many nogetive uffects., The'

o

disgharge plunner who submitted the above cage coneluded:

.
+ o+ 'The emotional upsot cruutc*y this situation s overwhelmtng .
- for all parties.  The clder)y patient hBs " to relocate and - e
Jreadjust to an alrendy dopbessing situation, - His family or - 6.
. "responslble purty" hos to denl with thu stross qnd Tfeolings ' ‘

v

¢ ., .Appendix B L ‘-_'.
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.of helplessnesy whgn nll other flnunclul resources except
monthly’ incomo are gone, The acute hospital facllity spends .
un inordinate amount of time trying to find another bed for
tho patient.” [Where] thore is an already existing shortage of
Medi-Cnl bods,...this has hecome a formidable task. ... Often
a patient huas to be placed miles away from his family (#ho
are often, clderly as well) and friends wha had hoped to visit
the putiont on a regulm‘ basis,

According to some govontologlsts, forced relocation of frall elders,

especlally {f eallogsly hundlegl,'.can hctuully ycause furthor dobill,tat_i_on.

“and sometipms even death,

What is the actual extent of tlils problem? Nobody knows, Statis-
tics cannot- bo derived from Medi=Cal nu,thm'gzntion forms, bocnuse 80

often the roqklont is tmmsfex'rcd first to ucute. care and only later to .

< another :hursing home. A recent aurvay of ten Ban Francisco nursing-

homes' found ohly one that permits all converters to remain, und five

thnt evict all convm'ters (four of these do not participate in Medi—Cul at

ull). 'l‘he vethaining four keop converters only e‘et‘ter tlmy hnve pald

' Private rates for a gertain, period of time, Vul'ylxlg-n]l the way from 4

months in one casg up to 4 yecars in another, Only ‘two facllitles had

contraety 'hpo’llln@ out their conversion policy;'tho othdrs relied. on oral -

. '
ngreemont alone, v

!

2, Whan _hml)itlen tuke on residents, thuy take on obligations,

' Opiniony: diffor ovor‘whuthox- avictlon of 'pntionta who convort to

Medi-Cul is purmiuslblo ander curront law. The induéiry argues that -

Medi-Cal is u volun}nry program and providors can therefore chooso

which and how many Mudi-Cal roclpionts they wlsh to serve. Coneum-.:

ars ‘a‘guo that undex state regulations .

except for medicnl, wolfure, or non ymont reasong, They any Shat

nlthough participation in the progrim may be voluntnrﬁ, If o _fuoll.lty':"'

donts may not bo ‘trunaforrod' "
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doch purticipate, it 15 obliged to accopt Medi-Cal rates as payment* in

! tull/ or -Medi ~Col rocipients; thus, it would not be pormisaiblo for a

-

AR
J "hb Attm‘noy Gcnm‘nl has been asked to resolve thiu qucstion.
T "',V/L:,;v' The Commibbion finds that when a facility udmits any residont to
l‘ L
her’ to upnoot. it wmay inmct special hnrm upon, hm'- and that’ justice

thcwturu demands rotuntion of converuf\g rosidents by any facility

,/‘ Cfpoted. T -
u. o '

Vo030 Bvletfons ave part of a broader Medi-Cal dicerimination gx-oblém. e

,’j' Medi-Cal cvictions takp place in a bvon‘:,lf;‘v conitext of discrimin'ati_on
against all Medi~Cal residents.  Tho Assembly Office of Research in

- 1930 rcportca clear evidehee that niu‘ny fuelliides in cerfain arveas of the

w staté discriminate against Medi-Cnal recipients, cspock: 1lly those r}(\ndmg'

)a!
heayy care.Y The N‘p()l‘( fouml that state-imposed limita.on total bed
~( '

supply and on Medi—(‘}

dimbursomnnt for heavy care: combined to

beds, - working countex‘“t the statu's own .[}‘Ol\l of meeting the gt’ontcst'

noeds - at the io’m;ét??&%

e
Y o ¥

tncrease. For exmh'g: ;ch'nin ownel"u nnuonwldd' are "sorambling for
y nlo)'o pri\mtwpuylnq p

g loast 50 porcupt*‘, ] reslddnts are’ privuto pay. 0 " . .

‘whiuh particlputcs in the Medi-Cal program. But once “this rule has

onable cost. This diserimination s lkely to

»p‘nnf ciputing fm.ility to evict a convox'tln(z; wsident for nonpnymont. o
; L]

" / {1 cove, it uccopts specinl obligations toward her; thut whon it forces

which backed up such Butlmﬂs in acute care

_'enta." und some will not buy a fncllity Unloss“

2 1N
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The industry argues thut a fucllity which wunts to provide good

care and. mako a proﬂt hna to limit its census of’ Med{-~ Cal residonts, and -

than ‘the actual cost of care, Thus, If facilitles are required to keép

all ‘converting residents.. they will nttempt.to compensata - for any Medi~-

Cal/private~pay, igbalances by lowering tho quality of care nnd/or by

othor means such as:

-
.

'bnlnn(ie them out by . chm'ging privute residents’ rates which are more

o._More private admission contracts. Under which't,_'esidents remain

1 L 4

private pay for a certain time before convérilng. ‘and the facmts; -agrees

. / ' L. . .
to kdep them “after -that time, This-is the solution favored by the

Californiu Association of Health Fucllities. However, such contracts

>

have been héld illegal by Attorney General opinions in a ‘Humber of -

_states (e, g ' Murylnnd). because the) place a precondition on Medicaid

be truc of other preconditions, such us '-\_:;.quired "contributions" o

“admlssion ln violutlon of‘z‘he federal nutifraud_stntute. JThe same would

ugx'oement by nnother person to mnke extrn payments for Medi-Cal

4
covered scrvices.

»
L}

‘9 A suddpn need for ncut7 cure urOund the time -of conversion

to Medi- ~Cal, followed by plncement of n private-pay resi lent in the
- hospltulizcd resident's bed,  This tachnique, already used i Cnlifornia.

“hus, been countered in othdi: statds: by mandatory bLed-hold pllicies. .A‘

\ _ .
fow dnyvs,.gos‘l pot appear sufficlent; statutos more tygicully- require

ba huld opun for around 15 hospitud dnya. In view of the

difficulty und daluy oft(m oxperienced In locntlng unother bed (Finding

1). this potential price Is not inm&mmy high, A varlnnt ofthis type

of "medlcnl" transfer involves- rcaldents who hnvo come to need heavier

care thnn the facility ‘can provlge. l’lruq. ,tho trnnsfor I8 "not only .
LI .

v

! Y
\




legitimate but required by law. - However, transfor of "heavy 'c"&i'p" .

.

residents by a fncility which is. qualified to.serve them probably v_i_fpmtes .

foderal liw. !} . B R R
v e 'm‘mitea'—bed"prbvmog agreements, under - which éfacilities

contract with the state to make only.'a small percontdg',g of il .pg‘éds
available to the Medi~Cal program. Then, _if that quota 13" ﬂl.l,ed at“the -

. . L ‘ . L0 LY . ,
time o resident converted, the resident could be'gyictod for-neripayment , -

on the ground that therc is no mechanism by which the ‘s,tat‘é could

‘reimburse the facility for -an additional bed. The, legality  of’:such

ngl'eemvonts; i unoertain, © Some ‘stnte: Medicaid ngc»ncio’:é'(c.g;f. Conneqti-
cut) refuse to enter. them as a matter of policy; Ohio_pp;hibité. them ';t.‘)y‘ .
. ‘state law. i ‘ ' ‘o . | -
. 'Rot‘usgl to accept Medi~Cal ﬁdmisslons, giving .ndmission.'
prof;rcnc,t; to the Iweulthiest'lprlvute "nppli_cnth’tq,_\etc. A nunber of
states have met such discrimination hénd-on':l_)"y’_'.'"qnucting statutes or
“pogulations ‘that mandate a first‘:comc,'--girs;_,—s:éi'\'m'd admissions  poliey ,/‘

- .. (e.g,, Connecticut, Mnsnnchuse.tts‘;”, Oh'i'bj. ‘Minnesota's 'np'p\\ouch is

indirect; Me(.\lcgicbparlicipnling facilities hléy'_ cl\dl'i_é _pl;iV(lt’e—~15'{|yj-'-.-a'ﬂ_l—

dents no more than Mo’dicx,gid rates for the same ¢Sy Botlr types

E3

of logislation have been upheld against the indllntvsﬁs'lc|:pl challengos., ..

The fedepal district court which llph(gld tho Mihnesota lny"'in' April 196&:..;.,-,.

“sold u:mt it furtllcl'lé’d.,\."strou‘g goctotal purposes! and that-it: - - W

1) may réduce diserimination aguinst ‘Medicuid reclpients | in o
ghining entry into nursing homes by ellininating the incentive -4
to diserimingte; 2). tends o allevjate the 'stigma' attaghed to °
_roceiving. welfare benefttss 3) porntils private.pay residents to

streteh {holr savings further and therqby sty ‘off welfure; 4) o .

promotes the fundamental notion “of fulrnogs that one should . . R TN
puy equal rates” for equal sorvidds; -and 5) egses the resent- . ° oo
ment lo‘f Pprivate pay patients. directed ',.tpvwm'u.‘.Nudicuid recipi~~ i v

- ‘ Lo s SR B

v

. ; o S Coent . . _ ) ‘ . .

©ooents,

v




vix@i" hb&!, Binﬁg over 70 percem 'of
‘ ;(O'n Wether‘ Madi pal rutes ﬁrﬁ

0‘ iy \ ’ ; B (AR 'i- t

lf‘mdged ntw;y i’aon,ttws« drdp out. New Jersey's“ app'rbadh oo‘ulé be -

o

q 'pussed rcgulu.fnns Lequminp‘ everyg-fabmly J as a ccmd:tion. of.,l

L v,

o .dix‘epizy{ Thoaq‘ regulqtiona_wcpe

P

% vhich_ fouriq thut priVntoly owued

- ”Dhm upprouch..\ﬂtile it apxiemfs moré equftqkﬁ
bem' the load equuuy, has prown somexh%np; nf ah-‘
'iu prnctice._,; 'l‘he Oanfomiaf-

study, profori*(.d to kaep it for




tp txmelim-ajt'_' Médiwcmldis'qrinﬁnntion*

nd if 80, . the circum-.'

..z',

:-“1’z-cmiqnt to'ﬁ l)e trnnsl‘erred invol‘untnrily. Ultimntely. this requhemont

Iy lho Atlornoy (Jcnorul lindn thnt cvictiun ot‘ Mudn Cul vommrtc\'s B

e ,permiaslble undor currem law, thc log'lsluturc should protocl rusi-

dvnts by cnnctinp‘ u stumte that suucs. i _.:'_ R _01"' -
l\u resident qhnll bo h‘pnslurrcd 48 n result of a chmu;o in '
cstatug from self-pay or Modieare to Medi-Cal pmvidod thL S
T foetlity® pm-tlclputcs in, ‘the Medi- Cnl progrnm. o : :
. . N A} ..
;.I ; ":‘!_l' B ! ’ ) . “ K] L
; o ’ . p
1 , ' ' ;‘/" .-
! g FANN 7 : '
! ) l;‘l T ’ ' ! e
. . N _IE.,'.? T L
. - ! : . - S T .
' -,‘."‘ -;_.‘.'“‘ ' . \‘ ,.-,t'_ S
Q ‘ : ™ . . 1 03 ‘ .
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3. :\dcqunlc mmdutm-x bed-hold for hospltnlhéd Medi- Cal l'csidonts -

ox'der of fifteen days. T e S o SR

;_prutewm-c to “thetr memburs or. oonstitm.ntu. R s

~shoujd be. roquired *to revda} Meai Cul pohcics, as outlined in Recom~

“such a policy.”

T“c"“ "“"“1" be Ol’l)ol'tunity for. a hearing prior to nny involuntnI‘Y_:' .

¢ -

trnnsxor te determine ‘Whether the trnnsfer is legul Also. facilities

mendation 1,

U y

r 'lho logislature shoqld ‘require, and provxdo funds’ to pay fOr,.

retention or Medi-Cal beds during acute hospituhzntxon for long enough '
to prevenl evutmns bused on relatively - brlef medicnl absgnco. ’I‘hat

tinae pm'md i [un 0y than th ren day:,, end is probably more ‘on tho
[ ) .

.
<

1. 'S‘-t'nut(- ll‘()hlhltln" all im-m" of Medi-Cal diserimination :

In view of the extent of gcnernl Medi-Cal dxscmmmmion. plus the

o .

pu.tcnu.xl for complex tactics to avpid’ oblignhom towurrl vesidents ho
LQlllVL'l‘l, a more wmprahenswu nntldism-nmmntion policy _i's csnwtial.‘
The .sp(suin]' Task  Foree  propos ed in Secuon.A, Recomméndntinn ,‘4.:'.-
should fiotor into its ct_)x'lside,"mious thd ‘necessity for, and 'galffocm of?' |

This Commission recommends that the légis_l:\l{nxje adopt the Ohio .

D approgsely (Appendix Vﬁ—A),.-wlwrc' all bm]z,: in a l\le(l}cnidé‘pax'ti'qinutin[;

Incitity mgst be covercd ufder fts provider agreement, and where _thcrc B

may, he' n()-dl,‘mrimln:uioh in eithdr'mlmih*‘ions or transfers. - That means -

first come, liml served, ‘regardlods of ruce, colm‘, sox croocl n'mjm)ulv

ori;cin, or qom-cv ol‘ puymcnt As in Ohio. excaptions would be pwmls—-

mblﬂ 5o that Illv cmu. donomimttinnnl. and. county fucilitlps coulq ;rlvn

-~ . '. - ERN N




S nnv quotu uppfom,h 1s ndogted it should bc bnsod fh'st ‘on

\’ : _' l'cmnnon of (ul'wnt vesidcnts who convot't, rqgnrdlcss of uﬂmther this L

puts Lho l\xcllity ‘over. ns quotn.- Addltionnl res\dents wmzld bc neceptcd

..‘H.l-hc Qu__o'_w _l‘pm’n!ncd_._unfiXIetl, i DN C o S '
o PO *
. - : ‘
y “ .
. .
w, b, . '




- From State of Florida, Annual Report of the long»
Ombudsman toun011 1983.

:L=' P Lvon Lhough lho qulvlature in L¢3 approprlated over $20
fmllllon Lo prov}de higher- reimhurgemgnts to" nur51ng home pro= -

f"vxdﬂLq w11‘1nq to dccept ‘publicly - funded 1nd1v1duals, ‘access to -

_nursan hom@ Cure s still pklmarily avallable ~only tor tho IR

-awhn can de thu prlvaLu rdtes.
]
Butl -titone who o can't pay $1,500 to $3,000 a monLh [for ‘care]
LoAare at the morcy of Mﬂd1ca1d~~and that's not a very popular
woprd with nirsing home admlnlstrators.

l L4 .
Tho county's [Broward| ever- lncrunglnq nhmber of Lraxl léer RS
. - 1y, pnnplu Eind few nursing homes cager to. aucept the state
b ) luud% Lhut takv over whuen private savinqs run out,

In avery way, monoy dotermines your optionsg, {he more you
dan pay, the better care you get.... When you're old dnd -
l'lpln,s, it svcma S0 mu@h mora horrlty1nq¢ _n

o Hnt hing roquirnv private nurqan homes 'to accept Medicaid
a - patients, Nursing home adm\nlstrators insist that nothing
N . envouraqnv thvm Lo, :

-

CIndividual 'deplGS in.the artic le c1L0d'nbovo Erom the-NLami'
Herald, Uroward Lnunty ediann, 1nc)udcd thut ‘of an 87~ycar old
man who spont 470‘000 for throe years ot care in a private nurs- . |,

1ny home who was told ‘he must leave whenihis tunds were dupletad,
o , _ ‘ re 9
i - S . . Y s R

prpendi*lb'

. : s . , . i , .
: EMC . " . . e L B . N . A1
o o . : . S : S

A . § N . . . . g - R
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Another man and his wife, ,both 80 years old; wete told ﬁhat‘the‘
: . _ ; e i .

only way the husband wbuld_be accepted as a Medicaid resident -is

v

if they paid privatefrabes'for a-year, first;~ This would BXf

'haust thelr savings and is, ‘in fact, a vtolabion of state

.

Medicaid regulations.-

N 4 .
STy ,Yet anﬁiher Miami Herald newspaper article p01nted out that .
* on one day,;twehty elderly patients languished in $550 a~day beds

"?a; Jackson Memorial Medlcal Center, more than ten times th? cqst
of nursing home-care,.necause there were'no beds avaiiable, eépe~.
cxally for Medicaid rechients.Q Another thirty ralderly persons
'\unxawmitjng at home fov placeman. “Ihe director of .the state.s.

o Long Term Care Project in Miami noted that ar any glven moment -

.Eorty to fitty- people - are on the Medicaid waiting list for a

“nursing r_mom‘e.10 .Jackson'Memorial's social service directﬂg noted

that theHAVeragé uhnecessary hospitalQStayvfor'a pnt}ent waiting -
tor a nnréfng‘homeAhed'is two weeké, ulrhongh:privnte patients

can usually be ‘placed in one day.1l

. "In November 1983, the St._Petersbur? Times reported the case -
'/ of an olderly WOman, 1ncontinent and un ble to care at ak} for °°

herself, who was discharged to the.care of her 7h-jear—oid_hﬁs-

‘band who had sutfered three heart attacks -No nursing'homé.
»'would acceph her becauqe "of hor. Medlcuid ‘payment status.lZ Ao
the Gomeral Accountlng Oféice rcport notgd, and as this case
"_illuétrated, recdntly initiatod Eederal ‘hospital reimburﬂomont .

fpldn%, which encourago early diacharga offhospital patients,
”w111 exacerbat? the exisging problems of access QSpacially for"
-"hcaby care”_Medicaid-racipiunts.lé . S _f, o 2-‘

ERIC". .-
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. in the Virginia Madicel Assfstence P NR - 57
' . ’ . B
FROM;: , ~ Mobart i, Tretbley, Acting Director - '- DATE 421780

‘ Virginia Hedical Aesietancs Program
' SUBJE Precond{tions for Admiseion or Conrinued Stay 1a Medical
: Fecilitiqnr~ Cllrﬂ}cltion of Hadicatd Policies
The right of Meddcedd rscipients to racelva medical facility sarvices fe . .
+~ besed upon osdical necessity and s.diternination of eligibility by the '
* local dipsrtments ¢f soutsl sarvitla 1h Virginia, Additional requirements,
such ss priov atatus as a privaf) paying patient, a pre=adaisnion deposit, -
gifts, donstions, or other cq efqtions may oot be eetablished by & . .
perticipating provider a¢ o pracondition for hduiesion or aw a requiremsnt
for continued stay in e faptlity, . . Co ’

~

.

ot . . ,' . . - &
A ALl Eoepttels and Nursing Homes Participstin =357
TO: 8 a5 ] “8;“ 5 [ MEMQCL

Feddpal vogulations (§2CFR 450.30 (a) (8)) provide that "Pertdcipation . *
- ia the program will bs laited to providers of sarvice vho 4ccapt as ' '
pay=ent in full, the amounte paid in eccordence vith the fes structurs.”
Saction & of Public Lav!93~142 (The Hedicurs - Hadicaid Ancifreud and
Abuse Anebdments of 1977) quoted bslow provides that certiin actions by '
" Facilitien conscitute s criminal get. " ¢ . . .
1. . ) . .
“Uhoever knowingly and willfully (1) ctfrges, for any service provided
to e patient imdar a Stata plan approved-undar thie title wmoney.or vther
toneideration et & rate in axcess &f ths ratss established by tha State,
- or (2) charges, aplicito, accepts, or veceives, in #3dition to any anount
othstvise required.ro be psid undar a State plan spproved under thie title Y
any gift, soney, donatiod, or other consideration (other thsn a charitable, .
- Feligious, o philanthropic coutribution frow eu orgamizstion or frow’ . &
person unralated to the patiant) (A),ae a precondition of edmitting & patient .,
to a hospital, ekilled oureing hculty, of intersediate care fecility, = - .
B - or (3) sa & requirement for the patfest's contiouad seay in ‘such a faedifty, - . °
, Shem the cost of the earvices provided therein to tha patiant is peid for
(1a vhole ot in part) under the State plen, shsil be guilty .of a felpny and
upon conviction tharsof shsil be fined not wore than $25,000- or twprieoned
fot ot mors: than fiva years, ox both,” : T ,

ot
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Hedlcaid pollcy sddraswas thRed apecitic’ sftuactonni ;
o Y . ’

1. .The _gog;o'nt 1o Hydipnid El{xible A€ the Tige of Adwipuion

I "7 U & patfenc s adettted to a Hedicaid worolled providar, thyre can - . "
: L. ‘hc 8o pracondition for edmissign requiring any period of private pay .. f .
or a depesic frod the patieqt Br any othep party, . : : ’ . :

2, edicatd Eliatbidiey Ty Pending ag the Tine of Mnfunton

N .
1{ & Hedicoid enrolled provider fs avare,that an application {dt Hedicatd *
oligtbilipy o p-ndln, st tha tfme of adnission, Medicaid payment eust
. be accepted froa the firac day of elfzibilicy. Reimbursaant myst be wada
. ‘to the \uumt or sny othar party £ar any sonise contributed toverd the 4 :
. patient's cars from tha dats of eligibility. The only azception 1s @ . .
. .- s{tuatfon in which a patfant {3 apending dovn éxcase résources to mast . ’
. L © aligibility Yequireménts. The HAP ~ 122 vill dewonstyate the data {rom . -
Which the Pirginia Hedical Assistance Program wnist be billed, ‘ . v

N

. . .. hnd
3. A Private Pay Parfent Appiies for Hedicaid and B,gg;u Rliaihle Aftey T o
. Wdoiestey | . © > ) : ‘

An anrolled provider nay oot .raquirs discharge of the pl,:ion:‘or cone inde . )
¢ to requira s period of privete pay subsequant to the in{tia) eligidbilicy "
date for patfsnts in Yedicaid cercified unita. Ths Virginia Hedicafd” * :
Progtan eust be billed for all covered sarvicee dalivarad by s providar
boginnsng vith the date of e1121511(8y in such casss, (A2CFR 442,311 and ; - :
405.121, 0 321.1 - 138 Cods of Virginia, 19350 a4 smended) L R \’

P . " NOTE: Motllug in this mies lo to be construag to'altor Virginia Hedical - - Y
’ . : Asqtstanca Progran policy concerning pursing home pro-adnisaion . e
scroaning contafned in Medicald Hewo NI - 36, dated April 8, 1977, - ce
a . x . .
v Should you havé any quewstiond, please contect your area. Program ropraun:ntva'.
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"THE ATTORNEY GENERAL
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GEBEER JUL 18 152

; “duly 7, 1982 .

. \ . o e
Lawrence R, Pq&na, Diractoyr o,
. Medical Apsistance Compliance hdmlnlntrgflon
- Office of Medical Care Programs e
201 W. Preston Street ' :
Baltimoxe, Marylapnd 21201

Dear’ Mr. Payney »

N . . PRE

. Prinereay cu‘muu.
( o RANDALL MalUTZ
3 ASRIURANTY ATIOAMEY Stugasy,
C O aseury LITTEITIN
JACK C..TRANTER
ASMSIANT ATYQANEY SenEnaL
. .
Dlmhvulw.v“n' HEALIN AMD MEINTAL HYQIfhL

wiSY BNEItON dTARRY
BALTILQAL, MARYLAND §108)

LLILYC] D TIER YT 2325

»

Y
» : '

“

-
» -

*  You have requested our advice r
several practices allegsd to be en
home operators.

vgarding the legality of"

gaged

You have also- requestad

in by certain nursing
our advice ragarding

posnible courses of action for the Medical Assistance Program

("Program®) in addreesing.thege practices.

Practicas you havae questionad are

the

8pecifically, sha

following:

. 1Y . :
1. " Requiring individuals and/or their families to sign a

contrack agreeling to romain as private pay patients

for at least

-one, year before seeking medica)l assmistance el

N 2, Requiring individualm apd/or their fa
medical assistance veimbursement sg a conditi
continued.rosidenca in the home; .

3. Encouraying ihdividuals and/or their
contributions to nursing homes as & precondit
and, - : Y. P

4. Threatening to discharge Medicaid rec
unrélated to medigal nacessity or nonpaymant,

. : Each of thase iaguas willvba.nadtqssed_Ln
u . ¥

> Dackaround of the Problom:.

. You'havé indicated that there are current
. .. nursing homes in thé Btate of Horyland, This
‘¢ . 22,172 licensad beds, - .

of thono»194ufngkli:iea.'dah_aotually par

..‘ v a : " .
.~ . SRR Appom}% B .
.o - oL L AN
' \ o
o - . A
. > Yo .
Y ) | ¢
5 P ‘.‘ . .
‘ ~ A }  , 110
‘ ;. ol
IcC ‘8 ' N
G o " ) R,

{ '

1gibility;

milies to supplement .,
on for admission or

families to make
ion of admission;

ipients on'grounds

turn, - 4

1y 194 licensed
corresponds to

ticipate in either

v
e
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. \
the Hedicare or Medicald programa or {n both: Tho total number .
of buds available to serve this population is 20,770,

The Medicald patient censds during the month of March, 1982

) J’ wan 13,420, This means that Hedicaid reciplenta occupled more
LI than 64t of theo available beds, or naearly 611 of ‘thg total :
licensad bheds: in the Btate, - . - ' . .

Desplte the substantial Medicaid nursing home population,
~ Medicald recipients often experience difficulties In obtaining
\h’dpccuus to avajlable beds. Many recipients spend long months on
waiting lists for nursing homese in their area or must. accept
admission to nursipg homes far away frem friends and relatives.
-~ Many ‘homes prefer ¥®. admit private pay patients over Hedicaid . . '
recipients becausé of the higher amounts that can be charged to © o
these patients. ' ’ ’ : '

[P

‘ . A indicated more fully herain, the fourth pragtice describad
ahove will have only a limited impact on Medicaid patients in
nursing homes, However, the first throw practices will adversely
affect many Hedioaid recipients, ’

For example, many nursing homes apparently require potential «
patients to agree to pay private pay rates for one year, v
Potoentinl or current Medicaid recipients without ‘outside incomes
oresufficient resources or without relatives with sufficient
incoie and resourcads may be unable to pay these private pay rates
for even one month. Thug, these impoverished individualas WY1l
frecuently be unablo to secure udmisaion to an appropriate
Frcility despite the existence of a medical condition regquiring
institutional treatment., By contrast, wealthier individuals aan

.. eftectively buy admissfon to a nufsing home through this |
practice. ] : :

A5 avplained in the following discussion, fhese four o e
practicen and &heir resulting discrimlnatory effecta violate
frdnral and/or ntate law, The Medical Assistance Program can and
should take effoctiva actidn to romédy these abuses,

. . . - N

1. MNursing home operatorsg mav not vequire individwals and/or
thelr (amiY1e9 Lo nian_contracts aurueing to oav orivate vav
Yo' {or A _speeifled obariod before convertina to medicl '
AGLLnEANC. v : : : v

et a

Section 1909(d)(2)(A) of the Soclal Sacurity hct, 42 U,8.C.
1396h{8)(2)(A), provides thaty ’ o

Whouver knowingly and willfully . . .
chargan, solicits, accepts, or receuives, in
addition to any amount othorwisa required to .
bo paid under a State plan approved under this . o et

title, any gjft, mohey, donation, or othex - ’

R

' , ‘ g £ A0
r . X} ) L v
s e : e : o ‘
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. . X ] ) b . 1 I
consideration (other than a charitable, -
N religious, on Philanthropic contribution from -
. . aun organization or from a person unrelated to

the patient) . , . as a precondition of ) )
adnitting o patient to a hospital, skilled ’
nurstng facility, or intermediate care
. facility . . . shall bo guilty of a tcldny‘and
", ..upon conviction thersof ghall be fined not "
"~ _.more than $25,000 or imptisoned for notspore
" ¢han fiva years; or both, .
* . ’ . .
Accor)&ng to the instant allsgations, cortlin'ﬂurn}nq home
«Operators are roquirtng’prbnpocqivo Medicaid petienty and/ox
theix mmilies to sign an agreemont committing them to pay : e
i.pay rates for a specified period (usually dna year), tTha
exectition of this agresment ig a Precondition of admitting the
L~ patient to the facility, The only remaining elemant of section . |
. 1909(d) (2)(A) that must therefore be antisfied in order to :
entablish a violation {s whather thig agreement; constitutes a

bift, mondy, donation, or othar contdderation, -
} . Private pay rates fqr nursing £dc111t1!l arq;nét'controllad
- by either state or federal law, By cogtrabt, medical assistance

reimburasement ia limfted by state and fedetal statutes and :
regulations to thosae taasongble costs recognized by law. As

.+ ¢ renuly, private pay rates generally exceed the rateg paid under
the Medicald program,- ) T i : . . Y

By requiring prospective medical assistance-reciplonts to be
private pay for a specified period, the nureing home & able to L
reguive the higher, private pn{ rats for that period, The offect
is to thcrense the level-of re mbursament avallable to thq home,

& frequenlly substantial finangial benefit, The: nurging homa
‘oprrator. {s therofote reoolvlﬂg & benefit (additional

reimbursemoné) while the patient fncurs a dotximent (agreeing to

Puy Priviate tates), fTho qlament of considaration is therafora o
precent and A violation of section 1909{a) (2)(A) ig E
ustablishad, )/, ' : ) .

e

J/ This advice of counsel letter does not addross -all of the
possible eircumstances that ‘'may arine with regard to pro-

. admission contruacts. For example, some patients will never .
become Hedicaid-ellgible durfng their Btay, , Nothing in the x
Fedicald statutn prohibits a nursing Gome'tJOm roqu?rlnq such -an
{nd{vidual to* fyree to Poy a certain 8ollayr amoynt for a '
nprcified period of time.” Moraover, in the case of a private pay
patient who converts to Medicaid during the inftial twelve .

Montha, the contract is dot nocessarily 'void ah {nitio. The

¢ fontiact would bo ungnforceable for any period of time after the
" Putson becomes Medicald-eligible : . 4 R

.

o L) o . R ‘ .  ” ‘4111 22.;-
Q o : :
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T The Regional Atty hhy of the United States Department of
llealth and Human Ser {&as has confirmed that this conduct
« . violates section 1909.F the Soclial Security Act. This position
’ wits Cirut stated to the Office of the Attorney Guneral in 1980 o
and was reiterated in 10B2, (Coples of these federal position - L
% . statements have heen afgfiched for,your consideration.) Since ’
that tine this Offide RA&K been veviewlng this problem to-
deteraine available ram‘dgon. ] . . "

" hpparently some qu’n\,l\m has been ranised regarding the extent ‘ ’ .
to which Article M Asectilan 565C(a)(18)(v) of the Annotataed Code } o
of Marvland may authorize- the conduct complained of herein. .
Section 565C(a)(18)(v) provides that, "An admiseion contract of a
. Medicaid certified facility.way not require a patient to remain a
private pay patidit for mo#d'than 12 months am a condition for . : c-
renaiaing in the nursind homgiin .the event the patlent becomes . .
Hed:caic eliaible.™ Section ¥05CT{a){18i(v) therefore arguably
authorizes, but does not requite, nursing homes to utilize -
private pay contracts oﬂvleaﬂihpan 12 months in diration.’ : ‘-
Unler the Supremacy Clausq‘&t tlie United States Conetitutlon, '
any state statute that s incopgistont with a valldly enacted
" federal law s void. Article e y clause 2 of the United States
Constitution provides that, RN w . - ,

This Constitution, VAnd the Laws'of the e e
un{ted Htates which sh&)d. be made *In Pucnuance T L
‘therco?; and all Treatiai:mode, or which shall - S -
?v made, under the Authordyiy of the United :

taten, ahall be the supcdhe Law of the Land; ¢
- -and the Judges in every Stdate shall ba bound
_thereby, any Thing in the Qonstitution or Laws
of any State to tlie Contrary notwithstanding.

A

Sen Cgrideon v, Remidlard, 406 U.S. 598 (1972); Townnend v,
T Swanv, ABLLETZ0(T3TT); Graham v, Richardson, 407 U,8.368%
1977).  This requirement in paralieled Tn Avticle 2 of the
- Declaration of Rightd of the Constitution of Maryland.s Thus, '
' - mtate law cannot authorize conduct prohibited By federal law, ¢ ot
The provision of state law implicitgv"rnthnri:ing' rivate pay o
. cortracts thercfore cannot be given legal effect with regard to a . o
nuesing home pavticipating in the Modicaid Program.2/ o
. . . . N ’ . B N N

2/ Thn conclusion Lhat this prov.sjon cannot lye given legal 2
. “\"{(tc: with reqard to nurging homes that particepate in &he
Nodica®d Program was recantly emphasized in ouxr bill review
letter to Senate BL11 951 {1962), That legislutlien made the
rights established under Article 43, section 5¢5C(a)(18) “~
applicabl® to patients in {ntgrmediatp care fafllitivs for the
. néntally retardad, Wiih regard to the {nstant prevision, -ous
"7 bill review letter axplained that, "[1jt aonedra that the :
o Legislature intended to authorize private pay contuiactt of up to v S
g leontinued) 4 ¢ : C ’

P
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‘Nursing home operators mav_not reaquire individuals -and/or
alics to wuonolemsnt Medical asgistanca rejmbursement an

Tion of “adninalon ot continUed rum{dence in the ho;;li. L.

42 €,F.n, 447,15 provides that, "A State plan must prdvide .
* -7 that the medicald agency must limit participation in-the medicaial .
. progran to providers who accept, am payment in Ffull, the amounts -
paid by the aguncy." Thiw provigion ig paralleled in tho gtate
requlations for nuraing homes at COMAR 10.09.10,03X" and o
T 10.09,11,038, ; o ‘ o
4
. This prohibitfon on patient supplementation i{s further
enchasited by the criminal sanctions established by section
1909¢(d){1) of the Social Skcurity Act,?’42 u.s.C. 1396h(a) (1),
This gection provides that, "Whoever knowingly and willfully |, ,
¢ charges, for any service provided to a patient unddr a State .
‘plan avvroved under this title, money or other consideration at a
rate in excess . of the rates aestablished by the Btate , , . ghall
be quilty of a felony, . . ." ©This provision reaches .
. suvplearntation sought: from a patient, the patient's relotive, or .
© from.any other person for a ®ervice covered under the medical . '
-’ ‘assistapee proyram, .. - S . 4
; ) s . . .
Ther's have already been prosecutions for conduct of the type
~a)lleged heroin, © In United States v, Zacher, 586 F.24 912 (24
T Cir. 1932), for example,  the bert-~owner and administrator of: a |,

* st home had been requizing patient families to pay the. " %
diffnaengg brtwedy: the private pay rate and the Medicald rate
Lo diveesly to the faellity, . Since this prosacution was brought
VL prios o the onactwént of section 1909({d), the ¢conviction had to
be reversned.  Howevery, the Court noted the enactmert of the 1977
chenduents Lo the Social Security Aet and Indicated that, "gQur
dueision an to the criminality of Zacher's recelpt of these.
pevinents under the old version of (section 1909(d) ], while of
greal importance to Zacher, should hhve no impact on the .
Jiehllity of nurcing home operators now receiving ox seliciting: o
murllar paynentas.”  Unfted States v, 7achex, supra, 566 £,2d at’
913914, n.3. S . . ' .

. 2
A »

3. -Nursing howe operators mav ancourate voluntary

eantrihuee
! \

iy p—

but _mav_ not veanire contreibutions ns a : }
on.of adiniasion or continned feaidence in thu home from ¢
or from gersons related vo natlents, T S

1

' Section 1900(d)(2)(A) of the Boclal Security Act, 42#.:;.
1296002 (2) (M) ,* set forth in part one, ontabllishes sever. :

Vo
¢t
specific conditlions relating to the ability of providern to *

' N
one yea? T To LAt nxkeht, the provislons [s#lc] s inconsistent
wilth fetepal law and cannot be aqiven effecz.” (A cony of that

© 0 bill revibw letSer s attached for your conslterntion.)

¢ )
:
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accepnt contributfons. qu unnt to aection 1909(65(2)(Br, 12

U.5.C. 1396h(d) (2)(B), thada conditions are. ,8qually applicable to -
centributlons sought ak a yoguirement for a’patient*s contlnued . °
stay in a facility when thescost of the, services provided thorein S
arg pald Eor in whole or in #art under’- the Staha plan, . - -

Pirst, conélibutionn may not be charged,. t¢1£oihed§ accapthd, .
or received from patiente or from Dersons related to patients’ 57
when those contributions are giught as a pracbndition of - S
adn?tting the patient to a fac iihy or as a raguiramant for the ﬁp.-
pasient's continued stuy‘ Any sqch Qontributions'muat bherefo:o
be truly voluntary. - “ . .

Second, char table, rcligio Ys,, or philnhthropic contributionl‘
may be charged, §olicited, accepted, or raceived Lrof
organd.zations or from persons unrelated to gatiants ayen if thoso T
-contributions are being sought. as a precondition of admitting a . .
‘patient to a fac{lity or as & requirement for the patiant's \ "
continued stay., However, 'under Maryland law, even if the e . ]
contribution {s.not made,%the facility cannot transfef or S
involunturily discharge a current patient unless ¢ne of tha other’
c¢onditions ip Article 43, section 5650(a)(19)(1) 8 met,”".. .

Thlrd contributions may be sought from any party for
gezvicen éhat are not pald for ,in whole or in part by the R
Medicaid program, 'The lonqatanding regulatory reguirement, that Coew
Hedicald. reimbursyment must be accepted as,zeimbursement in full, B

in only triggered when there (s st loast gome Medicaid . : Y
roimborsement for'a service. See, 42 C.F.R. 447,15, 8ew plso, ¥ - i ot

" 42 U.5.C. 1396h(d)(1). Thus, contributions oah be smought for L)

such oersqwal comfort items as televiasions which are not coVarud R
in whole ,in part under the Medicaid proqram‘ P ) I ‘ L.

. Nursing home oonrator participating in the Medicare o '
and/nr Madfcald prodramg mav not ﬂiipﬁaruq xefiidents on grounds - ¢ -
L'n" 476 not. enupeyoted In 42 C.F.R., 4056,1121(X) (4] and 44223f1.

.

Fednral regulntions eshnhlinh conditions of paﬁy}cipntion for Vo
‘nur-ing homas in tho Medicarc and Medicald program One of . .
thono conditions requiras nursing homes to establish written
policien and procedures thbt insure that éach resident will “be
. tranaferred or discharged only for - (1) Medical. reasons; (2) “liis
wellare or that of the other tessduntnl or (3) Nonpayment axcept )
“an prohibited by thc Madlcnid program.” 42 C.F,R, 442,311(c); o
ner also,. 42 C.FaR. 40%5.1321(%)(4). Nurning homes Ehat violate f. S e
theor conditions may not particiano in the Medicare or Medicald ™ . |
prograss, A2 C,F,R,<408.112), 442,250. fThus, no resident may be o v
discharged frxom a nurcing home pacticipating in the McBicare or o L
”udicuid progrums except for one of the three authorized rnuaonnu
[ ]
hrt xc)u 43, rection %65C of the Annotiated Code of WJ“"laqd
stablishes similar safequards for nursing home resigents fn the
Statu of Maryland. However, whureps the fodergl raqu.ah‘onn Lt
protect only those residents living in nursing homes, e

f . ' L. ' . . 4
) . M ‘ . b : .
. . ’ .
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'vpcrticfpatingfiﬁ.bhd'ﬁpdieﬁpowand/br Nedicdia proyrams, éecgign

£ regar

‘v the nuz

TS (1) (v) . -

order to qualify for Medicaid. Pub.L, 96~611, see. S(H). ‘theso B :

o S :

.

v 1

565C protects all patidnta regardless of “the.nature 9 the
homé. R T, - :

, Bection 5G65¢C authorizeh.tnvoluntnry.transfurn or dischargas
for the thece conditions permitted by federal law. 1In addition,.
soction.565C authorizes involuntary transfer or discharge of a-
patient vho violates "gontract provisions’ by knowi divesting
himself of his personal assets for -the sole puﬂ!Ub&!%% receiging. -
medical assistance.” - Ann. Code of Maryland, art. 43, ’ '
§563C{a){18)(4)(3), Since -the federal ragulations only reach

"nurging homes Participating in the Medicare and/or Medicaid

prag

ams, -the only question of posaible inconsistency ariscs with- -
;to an attempted involuntary transfer or discharge of g: . ‘supt
resident in-a Medicare and/or Medicald certified home whgae = . - _
transfer or discharge is being sought. sblely on the basid thaut dh".- ’
knowingly.diyested himself of agsets. . : ) ]

At discunned® part one, a review of the Maryland provision
nuest nececsarily gtart with a recognition that any gtate statute
that is inconsistent with federal law ig invalid under the - N
Guprentacy Clause. Thus, no patient in a Medicare and/or Modicaid
certified Thome may: be discharged except for one of the three '
roacony enunerated under the federal regulation. However, an

naminat®on of 'tha state statute reveals thn;,ang-xnconsiatency

-would be unlikely to arige, . ..
- ecrion 565C(a) (18)(4)(3) was added to Angicle 43 after fhe ol
Lrelnion 0 the Court of Appeals fot the Rouwrth Civcuit in Fabuls - & i

Ve Buek, D987 F,2¢ 869 (4th Obr, 1979), That decision ‘enjoinea I
ment of the Maryland reguwlation that disqudalified from

1 assistdnee. thoge persons who krowingly divested

clves ofypersonal assets for the gole purpnge of receiving l.

mediral asgistance, A1 yislative amendment wagn therefore sought

fng homé¢ induBtry and enacted by .the legislature ip

third reading of WB. 137 {1980) in order to discourage a

niiicant number of private Pay patioents from trangferring

% foxr thn sole purpose of qualifying for medical :

ansintenen,  Thic change assured that,nursing homes could - S

continue to receive the liighey priyate pay rates for these

Ppatients for at least 12 méonthne hnn, Code of Maryland, ave. 435

Tn 1981, the.United Gtatos Conqrong cﬁncted nn Amendment to |
the fogial Sceurity het that authorized gtates, for the fivat '
tl to penslize curtuin.r%cipicntﬁ who trangferred asnets in

previsions ard nevw contalned {n sectign 1902(3) of the Soclal
Heouricy ety 42 B.5.G, 1396a(5), . . :

+ Purnuant to this fodoral authorizatinn, the Dedartrunt ol « . : '

Hoaluh and Mental Hygtene adoptud a rénulation, effnctive )

Hovenher 1, 1981, that dingualifing frona nedical annirtang, |

certain individuals who, transferred assers in order to quailly
b x it . o i

N

S
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for Medicaid, COMAR 10.09.01.10D. - &hus, any racipient vho
unlawfulty tranufers assata. in order to qualify for Medicaid will
“be dinga alifled from the Program for up to two yeari. Such -an
indivdidual will also be imellgible for Medicafd reimbursemant of
nuretfng home ¢are and could then be transferred or discharged Fov

. nonpayment- if rio rveimbursament 1s made to tha home.

It iq theoretically posnible £or some recxpianta to, trunsfer

© assetsn, suffer a disqualitication period, and. then becoma

eligible for.Medical Assistance., The instant contract provisions
could thareby come to play. Howbver,. federal law would .

prohibit a nursing hgme from transferring or discharging a -'-‘!'

patient under such circumstances, despite the sceming
agthorization under state law._/ _ {’

Three types of remedies ‘are available to addvess the conduct
coupladned of: Firat, eriminal sanctions can bhe sought ajgainst
providers who violate applicable criminal provisions, Second, ..
civil administrative sanctiona can be sought,against pcovidnrs .
who V1u1|tn applicable rules of conduct. Third, civil judicial .
proceadihys can be {nitiated against providers who engage in
conduct that 18 prohibited byestate or fedaeral law. ’

5. Remedies

q.' Criminal Sanctions = 4 : ' .

N

. Inavaropriata *!uuation., criminal nrcnccutionm can be "":_“
s einiviat rd by vithc[ the Medicafd Fraud Control Unity for condun“

thiat violates state crininal laws, or by Lhe United Stijes’ ,
rtvoruney, For gonduct that vieolates federal criminal statutas..
Ve notg that the discretionary decinion .to brosecutn would mot.

1ilely be exercised where nuraing homis engaged in a prohibitel

practice In a good faith misunderstanding as to applicable.law,
1u*‘icd1n“1v where state Law aoveared to authorize the. “
proesice Hownser, thene prosecution wnits may well be

intope: tvd in pursuing cascs of a.more flagrunt naturae,
phirticolarly where the nurking hohu refusnd to conform its .-
conduct to applicable law after recciving notificatlon ot tho\
{1legality of the conduct, We suggest below that-such. -
notification takeé plnco 45 noon as it id feasible to do sS0.

W recommend thqt you continue your pracblcu of roth?ring

3/ Sencto Bi11 951 also applied ¥his provision topatients ip

e

’

fnturpediate enee facilitics [or the mentally totatdvd‘ The biif

tevins letter- emphafized that, "Senate Bill 951 , : &'eannol

withdraw. righta that "are guaranteed by federal law. To the

extent that it authorixes connduct that is progseribed by federal
Claw, t cannot be diven oflock." :

i e . N
- : * ‘ . 1
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wiuitzdle cases to. tha appropriate prosecution units an \that you

¥
-

codfer with thode units about whether refervals for pro ecution -
inTany particulsr olass of cases- {8 warranted. | Lo T

b;V«ndmin{sttative,aanckiohg V*:"_.: e g T'.l RS

The Dopartment isg required ‘to moritor current pollcies. apd .
1y practices of. prdvéders and may invokexuppropriato sanctions undey' - ..

*

> o

state law, Thegse”sanctions are set- forth in: CoMp
and 10.09;11.]6hr;q8:fpllowax' IS

ot

R°10,09,10.16A,- .

o o .Itfché'Dapautmqntgdotepmines that.a - . 0 L
. ¢ Puovider, ‘any.agent or &mfloyeﬁ Of ‘khe - 7o T ek o

© “erovidér, or any person with an ownership @ - A
ilh ergst in] the provider has falled to comply o

‘"j_é’ “with applicable federal and 8tate laws and-

regulations, the Depnqﬁmbnt may initiate one
’ i

;- - Or more 0f the followihg actions-against Ghe T
o regponsible- party: e .
’ v ’ “ ) Ce . ! [
(1) Sugpension’from the Program;
: (2) Withholding of.payment by the : .
J Program; ’ . T . . . :

* .(3) Removal from the Program;

i (4) Disqual{fication from future
cpurtielpation {n the Program, either as a

" provider or as a person providing services for
which Program payment will he clained,

Ihe ?rug:Jm therefore has various options as to possible
spnetions against homes that continue to violate fodéral law,

In ¢ecliding whothor of not to initi{ate administrative
prévdedings againat a particular home, the Medical Assistance
Complinnce hdniniskration may wigh ro consider the extent to
whicsh eorfusion reqarding ‘state layw contributed to violntiond or

Coneetion 1909(d) of th Soclal Security Act. Uniike the interface
“oowlth eriminal law, th regulationns ‘vent conciderable -dincretion

B

in‘your offige to determine whether. initiation of nanotions {s;
approyviate } o . - :

The dmponition of adminigtrative oanctiong to remedys past .
‘praclices raisen a difficult -quention. Thig offico‘is not aware
ol ‘ary canesyin thia State in which sanctions, such aa. . '
withholding of current relmbursement, hdive baeen impomad to make :
paticats and.thelr familiga wholo. If vou determine that an
APPTOPTIAte case oxists for such an abproach, we should roview
the various lcgal options available te the Program,. .

It noprarc that the conduct comﬁlaihud of may ba widesproad
in tne (nQuatry. In ovder to entourage maximun compliance, wikh

,3 i e . o ) o
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“khe épplicuble requivaments of law, -your office méy wish to

S eonsider sending a warning notice as a first step to all
‘providers advising them of the illegality of the various

-

discourage future violatlons,

_curgent patients and their families., This information might also .

practices. Por those providers engaging in ghese practices'in

icnoriney of federal lme, this education efffEt may thoreby

The 0ffice on Aging should also be advised of these possible
violations of federal law in order to expedite notification to

be ‘included in future vecipient mailings from'the_Program.

The Medical Assistance Compliance. Administration.will also’
need to investlgate complaints by recipierts and families,
Determining the factual basis for complaints may often be a -

difficuylt task. Por example, with rpsard to encouragement of

patient or relative "contributions"/as a precondition of

“Ahely relutives are being led to bdlieve that 'a contribution will.
. Lecilitate o guavantee their admisgion, S

dniasion, your investigations may

eveal that patier’ts and/or

.

';o go behind. the express
y a facility. While the

In such cases, it may be riecessa
languege contained on forss provided

P

“ literature provided by a facility may Mndicate that contributiong

.axe voluntery, in practice only those individuals who make«

contributions may be atcepted from the waliing list. The Progran

will Lhecafore need to revicw the admirsions prhctices of

fecilitier in 2ddition to conducting -interviews with petients and

their fomilles. , s .

. e
c. Civil Proceedinag

. _ : :
In light of the availability of administrative sanctions, the -

Pudical Ascistonce Program will generally not be involved in
{nittating vivil proceedings' against providers. However,
patienta and/or theix relativas may pen)k to set aside existing
contracts or to recover moniey pald pursuant to unlawful private

“pav contracts. In such cases, the Medical Asdgistance Program may

wish to intervéne an the side of patients ahd their familien as -
in npj}c_ng*mi_egi; friend of the court, to discuns the
relzvionsatp of federal and state law, The Office of the
htuoraey General {8 willing to pasticivate in an apprnpriate
cabacity on brhall of the Prograw in any challehges to such
cnp:rucfﬂ. . . ’ ’ - :

A °

Conglunion: "
Long-union:

i ' . ;o

- Ty : . . . . .
we hope that this discussion adequately addresges the legal
consgguences of the conduct deberibed in your request. Please

’. ’ i .. O . ’ '
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fonl ¢ to cowtact thia oﬁfice i
“thesd {s ucs\further.

. . -

\

you would like te discuss

Ny’ . Sachs
Attérney General

. David P. Chavkin Co
. . - .. hsgsigtant Attorney General -
S 4 :
° . . 4

.+ SHS/{DFCikan
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‘- . - . ..

-
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CLLEANGON ML GAREY
K nuuvv Artoaney gintast {

VA\IL F: ATRAIN L .
‘PRPUTY ATIORNEY qunA\. . N

.The Honorable.Harry Bughes.
Governor of Maryland o
State House

Annapolxs, Murylund 21404

Dear'GoveVnor Hughes:“

‘snfficd ency S
lirmited
care

to

: L eeeren o e o
i L GbURRLL 1D THL LAREAAL Mdite

A . NIBHANL L JARARL
- | Awsistan? AYYOAMET SMsuta.

MHOA Ny LAMONE
“AsviaTanT Arrenney aunins

THE ATTORNEY GENERAL.

104 mpns&nv: seavites puiLoING - .
20 STATE CIRGLR v . .
ANNAPOLIS, MARYLANIp21401+1991 ; .

. N

' : Wy AREA CODK 30t _ ) A )
. L ° DALTMORE & LOGAL CALLING ARTA sar3ae S R
I S : WASHINGTON METROPOLIVAN AREA S30-30w0 . .

knad ron Drar « ANHAPOLIB ul-a-u- D.G. MxThO upau "

)

L iMay 24, 20827 o

This office has WEd for constitutionality and legal
3 11 951, This bill would define certain:
Curstances under which patients in infermediate

#71ities for the mentally xetarded tould be involuns

Bigned intp law, two provisions of the legislation conflict

wikh federal lew 2nd, because of the Supremacy Clayse of the
u.
ldw .-

’
fhe first-provision is found in the amendment enadting.

S. Constitution, musﬁ be applied in acoordance with iiisyal.

Section-7- 709(3)(3). This provision authorizes intermediate

© gare .ac,i-“xcs for the mentally retarded (ICF/MR)to involun-

tarily z¥rasfer or Mscharge & patient who Lnuw&hgly transfers
pn’"c,€¢ asneots in violation of contract

: royisions and only
becon? eligible for medicaid benefits. i,//i

tnzs4 provisidn was modeled after a rovision in the Nealth-
Ganar:sl hrticle, §19-345 (former
(1) 3.) that defines the right
nereing facilities and inte
provision raised similar
the subject of a proavi
Bouse B111 137 (1980

of/patients in n).illed
cdiafe carc facilitips. This
under foderal law and was
111l r¢view letter reyarding ’

Court decision invalidating:
the Maryla ¢ ohiaition on trpngfers of assets. Since that
eral law has buen chymged to authorize such pro-.

zis v't:ans’etrnd of discharged. Although tha blll may be | -

7 That pr vision was enacted i?ithq ) ‘

ons and a new Stute re ulution was promulgeted last ydar. -
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All potients in ﬁkil}bd nursing facilitiq;4/§;zzzﬁzéiatu ) ik
care focilities, and intermediate care facilities fog the S '
pentally retarded have certain rights under fedoral Yaw.

N

»
, Thuse rights are known gencrically as the Patients' Bill of -
Richts, 42 C.F.R. 442.404(c) dafines tlie ecircumstances under .
*  Zuderal law when patients cap be involuntarily transferred - - .
oy discharged, The only circumstances permitied under this S R
v osection are transfers or dischargea for medical reavonsy for -t
‘tha weliare .of the patiert or the welfave of other resiflents, . »
" ox for nonpayment. Violation of contract. provisions ofi*’ v ’ -
transiers @f assets are.not a permissible -basis, for transfer . L
or diascharge L . ) . o A N A
. . . . N . A_ PN N -
Wo aroe lefisthen with a bill provision that expressly - D
uthogizes conduct that is prohibited undex federal law. Theza - *
is a slight aiffercnce. in the scope 0f the ‘State bill and the
< federal regulations. The federal regulations protect ali oo
“patients in 2ll facilities that recelve either Medicare or Co .
Mecdenic reinbursement, The State bill would apply to all |
©oprticnis dn all facildities. pg A practical matter, howaever,’
the scope of the two provisions would be eoextensive, e
‘ ] = . C .- E A I :
© Puysuant to Article VI, Clause 2 of the United States Cont . .. R o,
o1 «nd Article 2 of tha Maryland Constitution, this et
low nmust conirol »s the supreme lawpf the land. The ' SO
evision Qf'SLﬂathBill 951" therefore cannot withozaw . A T
¢noave guazenlecd by faederal law. To the entent that =~ . 7 s
horizes conduct that is proscribed by Federal law, it . . .
- bo divon effeeék. s, N o y
the second problem in the bill concesns thi languace o
. ined in Section 7—709%0)(1)(1».» This provision prohibits ] .
cteal provisions that requige patients to remain as
ty patients for longer than one gear. ‘Conversely, . o
1y nurhorises similay contract al p:ovrnionﬁi o >
stienti’ to zemain us private pay patients fod up- " ) ,
to one yenr, . v n : R oy : - A
- > - e : L.
1909(2) of the Bocial Security Acs prohiblits |
icipating in the Madicaiq pxogram Irom requiring
8 pre-uwamision contractsn, “Thig olfige has been advised on .
bzeastonn of the illegality of this conduct  (aee attached : e
letters) and has advised the Department of Health and Ment:l . a
Hyelene of this analysia, Horeover, in the near futube, .thin
Cofilen will by advining al) nugsing homes. opvrating in the . .
Srate’of lazyland of the ¢riminal” penaltios applicable to' those . S
5owho regquire patichivs and/or their fapilies to sign, sunh . 2
ciu., B , o . . . ; .
- . . - Y-
. Senete BILl 951 veuld poy mencate fxgilities to reguirg N
such‘p:ivathpux,epn:;ac:s.-‘uu tiiexelore do not have o ¢irger
e . . . | . ¢ .4\.. ’
) ) . r . N .
- ‘> * \
”» 1 N *
- 'A 7‘ v . ’ “_', N ‘
“0 B ' \ s
s N \-\‘A ’
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violation of federal law.. However, it appears that-the o

Logislature intended ta authoriza private pay contracts of ot
up to one year, To that axtent, the provisions is incon~
. © 7+ Bistent with foderal law ang cannot ba given effect. *

In tonciusibn, it appears that this bill was intepded

¢ to linit presently ermitted practicas and tharaby protect
¥ patients from certain abunive ¢onduct. To the axtent the
bill does 's0, not inconaistent with federal law, these pro- .
visions may be given effsct if tha bill is signed into law. °
However, those provisions discussed above which limit the W&
' rights of patignts conflict with federal law and may not be
given ecffect, . ° ST e : .
; : i . R . o
0 ( B . .
. ruly urs, -
' téphoen H: Shchs- L
. Attorney Genera)
SHS/DEC:ipb - R P R :
~e¢: Carl Eastwick, Esq; ) : ' \
: F. Carvel Payne C ‘ . " '
Hon, Fred L, Wineland .
Hon, Molvin Stoinbexg
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“ v STATEQF WASHNGION
DEPARTMENT OF SOCIAL AND HFALTH SERVICES
. . : 4 . Ohyw Wathegronsor - . I

Auayst 19, l983’

ﬁ"ﬁfaﬂa'l ‘A

Oear Nursfng Home Administrator:

The purpose of this letter 13 to inform yoy of the Department of Social and
; Hedlth Services' understanding of the Tega 1m}1cutiom:urroundln8 two
important fssues. The first 3uut is the practice of requiring 1ndividuals
sedking nursln? home care and/or their families to sm contracts lgrqﬂnu
. 0 pdy as a private patient for & specified period of ‘time before allowing
then to convert to medical assistance. Depending upon.the status of the
- patiant to vis-a-vis his Hedicaid e1igibiTity, this practica may be contrary
u to both faderal and state law, . :

Séction 1909(d)(2) of the Social Security Act, 42.U.5.C., subsection 1396h
(d)(2), provides: . C Lo . ‘ ]

. th’over knowingly and w{11fy)1y-« i S , : '

(2) charges, solicits, accepts, or receives, in addition to
any anount’ 8}B£rwfsi required %o & pald undir a State plan approved
under this title, any ?ﬂ.t. woney, donation, or omg ggnugtu?on

(other than a charitable, religlous, ?r philanthiep ntribution from

. an organization or.from a person ynrelated to that patient)--
g " (A) as a precondition of admitting.a patieq hospital,
. : or

_ km nursing
\ : 8) a3 a requirement for the patient’s continued stay in uch a
o facilt when a cost of the service vided .hdn‘n Eo Eﬁc Eaﬂgni
o . Dimtdfor T shote-or-1r seeet tndee-tha seste ot oy ;o
shal) be guilty of a felony and upon convigtion thersof shall be fined '
) : no norf an . or 1mprisoned fgr not more than Hvac years, or
4 both. ([Emphgsis added; $SA enclosed, , - ) N

ROH 74.09.260(2) 15 the equivalant of the federal Taw and peoiibkts this X
practice on the state Jevel. (ReH anclosed.) ’ i

ti,‘; s © Appendix F ' ; : o

PAruntext providea oy enic [ \ '

. - , ' . . ) ‘n- . > Aﬁo“
T T s
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August 19, 1963
Page Two

A

~

*Therefore, an individual who 18 eliyible for madical assistance, or his

relatives, cannot be required to siyn an u?romnt which compels paymant as
a'private patient as & condition for entering the nursing home, Such a
requirement would entail the recaipt of, or.solicitation for, additional
consideration as & precondition of admission.

. .
1n Washinyton, private pg{ rates for nursing facilities are not controlled
by either state or federal law; they are negotiated between the private

parties. By contrast, medical assistance rejmbursemant 1s 1imitad by state

And federal statute and yegulations to-ressonable costs incurred by economi-

cally and efficiently oflerated facilities. As a result, private pay rates
generally exceed the rates paid under the Medicaid program.

8y requiring prospective madical asststance recipients, to pey private
patient rates for a spacifiad time period, the nursing home seaks to receive
the higher rate. This increases the lovof

The nursing home may therefore be receiving a benefit in the form of addi-
tional revenue while the patient incurs a detriment by agresding to pay
private rates, The elecent of consideratfon is thersfore t, and a
violation of either or both statutes may be establishod by FREYsolicitation
or ayreemant. ’ . '

Individuals not eliyible for medical assistance at the time of entering the
nursing home facility can be required to pay private pay.rates at the '
outset, However, &s soon as the individual {s determined eligible for
wedical assistante, they can no longer be required to pay private rates
under the contract, By stetute, the contrict becomes void at the time the
individual is determined 9t 1b‘q for Mudicaid. Thesa statutes also apply
to contracts betwaen the facility and a petfent's relatives. The home may *
only accept Medicaid reimbursement under the state plan as payment after the
patient becComes eliyible for assistance.

An 1ndividual who has sufffcient assets which would preclude future eliyibi-
11ty for Madicaid, can be requjred to sign a contract requiring paysient as a
private patierit. Nothing 1n the Medicaid statute prohibits a nursin? home
trom réquiring such individuals or relatives to agree to pay a certaln
dollar amount for a specified period of tike. ’ :

- "

. A second and related Medicaid discrimination 1ssue is a contractor's right

to refuse the admission of a medical asyistance patient. The terms and
conditions of ¢he provi contract on paye 2, under the heading "Contrac-'
tor's Right to Accept or Reject Recipiént,” states: “The Contractor shall
have the right to refuse to admit any roc{plont when the Contractor has
determiried that the recipient’s needs cannot be met by the Contractor.”

.

)
)

of revenue available to the home.:

9

L

‘e
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- Sharon Horrison, Manager, Proyram
. 8

August 19, 1963
Page Three

[3
.

This provision of the contract mekes clear that tho. contractor's only right
-0f refusal to admit a Medicaid patient {s when the provider determines that

the patient’s needs cannot be met by the provider. The provider may not,
refuse to adnit a Medicaid patient solely on the graunds that the patient {s
a medical assistance recipient. L . -

Should you have questions rogardin? Modi:aidudhcrini ?;&(;nhgl:;:; contact ‘
ntegrity Unit, at - .

Yours truly,

i R I

} : Conrad Thomphdn, ODirector

CT:SM:th

cct - Gerald Reflly, Director, DHA -
Allen Miller, AAG :
Sharon Morrigon .

Enclosures - Social Security Act
Section 1909(d)(2)
RCW 74,09.260(2)

Bureau of Nurffing Howe Affairs ' I
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RCW 74.00.260 Excessire charges, payments——
Pesalties. Any person, including sty corporation, that
knowingly T )

(1) charges, (or any service provided to a patient un-

v dar any medical care pian authorized undar this chapter,

money or cther consideration al a rate in excess the
_ rates established by \he Japarimant of social and health
servioes, or T
(2) charges, solicila, accepis, o receives, in addition to
~ any amouni otherwive required o be -pald under such -
“plan any gift, money, donailon, o other consideration
. “(other than a charitable, religious, or philanthropic con-
tribution from an organization ov from a person, pnre-
tated to the patisent)
(s) as a precondition of admitting a patient 10 & hos-
wl, skilted nursing facility, or intermediate care facil-
ty, of
(b) as a requirement for the patient's continued stay
in-such facility, -
when the cost of the services provided therain to the pa-
tiont is paid for, in whole of in part, under such plan,
» shall be guilty ofa class C felony: Provided, That the -
*fine, if imposed, shall not be in an amount: more than
;. twenty-five thousand dollars, except as authorized by
) RCW 9A.20.030. [,919 exs.c15247) . .

.

Revised April 1078 A . © See, 10N(d)

(A)udhoonnukot&rndwlonhpduommdbynpm- f
. vider of services of other eatity under this tithe it the reduction
in prios is properly disclosed and appropriately reflected in the *

. mn clugmd or charges mache by the provider or entity under this

_ +(B) sny smount paid by an exiploysr to an emp {who

“"hes » bons Ade-smployment relatiouship with such emplijyer) for
employment in the provisioa of covered itema or sarvices.

) ver knowingly snd willfully makes or causes to be made,

or induoces or sesks to induce the making of, any false siatement or

. . reprecentation of & material fuct with respect (o tha conditiona oy oper-

stion of any institublon or fasility in order that'such institution or

. tasility may qualify (either upon initial certification or upon recerti.

floation) ss & hospital, skilled nursing facility, intevinediste care taall-
ity, or home health agwncy (sa thoss terme are anployed in this tithe)
shall be guilty of & falony and upon convistion thereof shall be flued
&mmmmowlmprrwmnlhmﬂnMd

(d) Whoaver knowingly and

willfully— .
(1) charges, for sy wrvice to o pathnt tndee &

State plan spproved under this saonay or other considerastion
st & rate in exosas of the retes established by the State, o

(8) charge, solicits, or renives, in addition o
| "thhM“ mm.m,:m'g .

under thia Yith, "oy
(othnthmul;.ﬂ” M -

pital, skilled aursing feellity, o onre facllity,

 oe _ ’
. ) (l.)utdqﬂmq‘hlhpM~MMWh

sach mg
whwmummW‘mu&’“h

paid for (Ia whols or in undee the plan, -‘
vMIMman%MuW hd

et

+

to

]

i
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418 2814 _ _ " New Developments : 9__905

133,605 NEW YORK-- REIMBURSEMENT FOR NURSING HOME SERVICES-—
.MEDICAID PAYMENT AS PAYMENT IN FULL :

Gle-n/(ar{ﬂ' Corp. v. Snook, ¢t al. New York Supremg Conrt, Nassau County, Speclal
Term, Part 1. No, 2143/83, Jan, 4, 1984, . ' : )

Nursing home reimbursement—Medicaid rate nds payment in full—
) Bui)plomentutiun by relative~Contraet. —-A provider of Medicaid services is required,
o “ by hoth federal and Now York law, (o accept the payment under Medicaid as payment in
Ml Therefore, a nursing home could not solicit additidnal payment fromn the son of a
recipient even though, bu?ort' his mother applivd for and was granted Medicaid hdnefits, he
had signed o contraet agreging to pay the I'\JI private roum rate, This case Mivolves mutters
of rnhlic policy—-the ri?f)t’_ of u' poor person to apply for Medicaid and the gencral

1

peohibition ngainst “sapplementation®* of nursing home payments by relatives and friends—
and, in such an instance, i statute or regulation supporting the policy cannot’be waived if it © -
dontlicts with the terms of a contract, Buck references: 114,723, 14,766.29, 15,620, N »
. J . '
iFootnote nt end of dicision| than o wemi-private room. At thyt time, a
Bunerean, Judge: This case, apparently  defendant Margaret Snook as not
one of fiest impression, involves the scope of — Feceiving any public assistance. Three duys
o federnl statute and regulation and o 1oter, on July 10, 1982, Margaret Snook
. connterpart state regulation, cach of which  entered the home a a private patient. On
_(.-am!nlin[lly reqguires that payments received ‘t,l!‘“ dn“"',_‘ler","d""l signed an agreement ug
from Medicaid by a provider of servicey, “Sponsor.” which provided, inter alia, that:
shull he aceeptod an puyment in lull. o L The Glengariff Corporation hereby
Plaintiff sceks suamary judgment, tdmits the Patient to the Facility. In
- pursuant to CPLRQ 3212, cluimi"g there gre C(ll\Hi(ll!l‘ull()ll. the Pullen!. and Hpung«or
‘ no isstes of faet, or, in the alternntive, for aig agree to pay The Glenguriff Carporation
Forder dismissing defendanty’ affirmative it basic charge for the basic facility
o defenses, pursuant to. CPLR 3211(b), on the services Nirnislmd (itemized in the
ground they have no merit. Defendants following paragraph 2) at the current daily
cross move for an ovder, pursint o CPLR - basic rate of $95.60 for w PRIVATE room, . 4
-J024(b), granting themn leave to amend their or at such increpsed bosic rate that' shall
answer 80 a8 lo _assert the affirmatjve comply with paragraph 6 below, -
defense of payment, and bused thereon they .
seek an order dismiuuil!llu' ”Ilnjl'l iy . LB
complaing, pursuant o CPLIRU 321 Hukb). 7 \ g )
l,oml/v to u|mmul is granted, The ((.‘(qu)t Patient and Sponsor acknowledge and
herehy deems the answer amended so as Lo ngree that the Glengarift Cor oration ..,
inchude n seventh atlinmative “defense of vat obligated to aceept Medicaid
payment, as set forth in the proposed ) payments n liew of the prfvate payments
nmended gowwer contained in the cross * from the Patient and’ Sponsor reqyred
maving papers, The Court now consicors hereunder unless and wntil u) the PaBlent
whether cither simmary jidgment or the | 8hall have heen o patient-in the Facility
dismissal detendanis seek will lie, - - for a period of at lesst 18 months nud (]))
‘ . . the Patient and Sponsor shall have paid in
[ Fucts) ' full all sums due The Glengariff
- , Corporntion horeunder from the Patienl
. Phe Tollowing facts are uncontroverted. nhd Sponsor for all perigils prior to Lhe
v PInintilt operates n private licensed nursing lirst octual receipt of “CL Medicatd .~
home and, at all “relevant tinws, win o paytents and shall have pgrfurmvd in full
partieipant in what is coinmonly. known ag all'of the obligations wider this ngreement
the Mudieaid program, P on thejr purt to be pegvrmad during such
* " Defendant Margiret Snook is a putient in. periods, The (ilvngn‘f Carporation will
. plaintigl’s mursing home. Prior o hor - credit against the w8 due ‘The Glengariff
4 adimttonee, plaintill's representative met 'y Corporation hereunder from the Patient
with her won, defendant Robert Snook - Sponsor any relmbursements actually
{hereinnler defendant), 'I'he repressntative received from Medicare for Facitity
avers, on persanal knowledge, that woeviees and itemw furnisif@d by The
deTendani waid he would prefor to pay more Glemgaritf Corpuration to_ the Patient,
to have his mother i a privaty coom'eather. " o e
’ : P : ) . . .
-qu!‘cnvoandModloqld Guide ‘ : S - 433,609 :
Ty : . . . . N "
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From State of New Yorlk Department of Heafjth Memoraﬁdum,

. eations and Answers Perxtaining to Written :
ements Between Residen 8 .Co ]
+  and Patlents/Resldents, Ser § ' g !

’ “NEW YORK STATE DEPARTMENT OF.MEALTM . ' L

\OFFIC[ OF HEALYH SYSTEMS MANAGEMENT .
ADMISSIONS AGRELNENTS - Questions and. Answers)’

May a faci]ity enforce an admissions agreement which requires that a
patient anli/or family member “guarantee" a certain period of private
pay stay evan though the patient becomes Medicald. eligible and/or a
Hedicald recipient.vithxn thet time period? .

\ o B .

Answer - No.

" section 2605-f(4) of the New York State Public Health Law (Chapter

716 of the Laws of 1962) and corresponding Federal law [Section
1909(d) of the Social-Security Act; 42 USC 1396 h(d) (1977)]} state

that any operator who knowingly and willfully char?os money or other .

consideration for any service provided to a Medicald recipient *in
excess of" the Medicald rate as a requirement for the reciplent's
continued stay in such facility is.guilty of a felony. The above
1aws also state that it s a crime for an operator to charge or
solicit money or other consideration in excess of .the'Wedicald rate
as a precondition for admission to the facility. . .

ection 2805 f(4) of the New York State Public Health Law exempts
haritable, religious, or philanthropic contributions made
volyntarjly by the recipient, E

Federal and corresponding State Yaws require that all providers
partjcipating in the Medicald program accept Nedicald paywents as
payments in full for the cost of services provided to program
recipients. Feders) regulation (Q?‘an 447.15) provides that:

*A State plan must provide that the
-Medicald agency must 1imit participation

in the Medicaid program to providers who -
acceptS as pavment .in ful), the amounts .,
paid by the agency (emphasjs added).®

This requirement s repeited in State Sociaf Service regulations (18

NYCRR Sections 360.27 and 540.7(a)(8)) for a1) New York State
Wedicatd providers. T ) L

as otherwise ‘stated, a1) Code citations are from Title 10 of ch‘bqu

Code, Rules, and Regulations (YONYCRR).

. . . ’ Qndix Q
(gg;tinued)

Y




* P nt applies to be

[ .

A1so,.5ection 414.14(a)(4) of Department of Health regulations states thax *

-

g *The patients' and residents' rights,
policies and prockdures shall ensure that,
at least, each patient and resident '
admitted to the faciVity:”

(4) s transferred or discharged only for
meédical reaseéns, or for his welfare...or

for ?hnupayutnt for his stay (except a3
r r -par
! payment). .. (emphasis added)." .

14

. . ‘. 1] . !
Therefore, 1f during the period of time in which the patierit 1s required =
to remain private pay, the patient “spends down® and can no longer pay the
prlyvate gay ratq, the patient may be eligible for Medicatd. Once a

nd 1s certified as a Medicald recipient, an .
o or may not contihue to Insist that a patient pay the higher private’
payrate as a condition of the patient's continued stay in the facility.
An opcrator may not alsojattempt to collect the difference between the
private pay rate and the}Medicald rate in accordance with an admissions
agreement covered by the'@orementioned Faderal and State statutes, Such
activity would be viewed §5 charging an amount in addition to the Medicatd
rate a; a pre-condition for continued stay in the fac11ity. Such action
may be considered cr1m1{b1 activity, L

Attempts to discharge patients who convert to Medicaid before the lapse of
time specified in the admissions agreement are similarly V1legs). Section
414.14 of Department regulations as indicated ahove states that patients
may be involuntarily discharged only for, among other reasons, fion-payment
of stay. Residentia) health care facilities participating in Medicaid
have agreed to accept Medicald payment as-payment in full. Therefore,
conversion from private pay to Medicald does not constitute non-payment of
stay. S .

Clauses

n admissions agreements which constitute *walvers® :& the rights
of pati

ts enunerated In Section 414.14 of Department regulations or of
t of a patient te apply for Medicaid are vold since they are
contrary to the fublic pelicy of this State. The rights of patients
contained In Department of Health regulations are absolute lega)
obligations owed to the patient and to the State as a condition of
facility licensure and participation 1n the Medicald program. Such rights
may not be walved. , T

§
3

L}




128 .

-3- : ‘ K

M > » LI
May an operator of a residential health care facility require a

- prospective private pdy patient and/or sponsor as a condition.of
admission to the faciiity to sign an adiission agresment requiring o
. payment ‘of the private pay rate for a specified peripd of, tino before ' al

LR ¢ 4 patient can eonvcr;t to Medicald covoram -

u“ ',)l H
Ansuer - Nu.' : |

Section zéoa-c ¢ﬁulhe de11t Health Caw. statos that every nursing |
home 1n this $tate shal) adopt and make public & statem{nt of the - o
rightsf fd responsibilities of patients 1n the facility and shall Lo
treat pat; ents in accqrdance with such rights. Section 2803-c(3)(a)
of the pub Yic Health Law states that evpry statement of rights shal) -
include the follow1nq provision: %\ .
‘(a% Every patient's c1v11..ﬁ14£erties
including the right to independent
personal decisions and knowledge of
- avajlable choices, shall not be infringed.
and the facility shall encoyrage and
assist in the fullest possible exercise of
these rights (emphasis added).®

In addition, Sectlon 414.14(a) of Departnent of Health regulations, ' .
paragraphs (1) and (4), state that: . . R

*The patients® and residents*® rights,
policies and procedures shall ensure that, : .
at least, eich patient and resident .

admitted to the faciiity: . - ) ' -

“ (1) 1s fully. informed...of these rights...
(4) 1s transferred or discharged only for e
medical reasons, or for his welfare...or
for non-payment for his stay (except as -
rohibite irgd- L ) L
payment)... (emphas!s added). '

Patients have a right to apply for Medicdyd when their, funds are 'u -
exhausted. With regard to payment, patients have a riqht‘to bet . e
discharged only for "non-payment® of stay. Faciljities with a : Mo
Medicald provider agreement have agreed: to acceht'nedﬂcaid paymsnt as Co
“payment in full® for- prqv1sion of sqrv1ces. n . R, |

Therefore, clauses 1) an adm\ssions aqreement uhich require private e Y
pay status for a specified period of time are void at the time the
admissions agreement 1s sighed since they. do not correctly Anform: the e
-} patient of his/her rights (e.g:, the right of a: patient to’,apply for .1

' Medicald when funds are exhausted and.that a fac)Vity with'a Medicald '
provider agreement has agreed to accept Medicald payment as 'payment

o 1n‘fu‘]“)
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Such clauses not only fail to fully inform patients of their
. rights but alio misiead patients. The clauses mislead B
“patients Into believing that during the time specified in the e
admissions sgreement, despite eligibility, the patient 1s .
prevented from applying for Wedicald. For this additionsal -
. reason, such clauses may not be inserted:in admission. - -
. : ‘agreements. - o o
Ratients' rights gay not be walved. Attempts by facilities to
collect the privite pay rate at the time a patient becomes a
Medicald recipient may constitute criminal activity (see
Answer to Question 1 above), ' - '

L PAYMENT ISSUES
‘ ] PAYMENT

3. Must the admissions agreement be the vehicle to specify the amodnt
and duration of any prepayment? - o S

‘Answer ~ No. o
The_admis's'ions agremnt may, but does’ not have to, specify the
‘ amount and duration of any prepayment. However, there must be some.
‘ywritten document containing the prepayment amount, :

Section 414.14(a)(2) requires a written statement of ‘related charges
and charges "not covered by the facility's basic per diem rate.* If
. the admissions agreement 1s the vehicle for this information, it must
specify the smount and duration of prepayment. Under .
Section 415.1(F)(420.1(f)~HRF], the  prepsyment amount cannot exceed
three months. S, : .

4. May an admissions agreement state.that patients are charged an
“admission fee® to guarantee room availability as of a specific date?

* Answer - No, . ' _
Under Sectian 414.18(a)(2), a patient must be given a written
statement of related charges and chargés "not covered by the .
faci1ity's basic per diem rate.® Though this is a written statement
of such a chargé, under Sectton 414.16(:)_}3), no operator may request
any remuneration, tip or gratuity in any form from a patient for any

- services provided or arranged “...other than specified fees '
-ordinarily paid for.care, excluding donations, gifts and legacies -

. given in behalf of the faci1ity.* Therefore, an "admission fee*
which will not be applied towards the basic rate is prohibited. On.
the other hand, a charge that was applied towards the basic rate
(e.g., room reservatlgx charge) would- be acceptable 1¥, as {ndicated
in Section 415.1(F)-SNF [420,1(f)-HRF] the prepayment amount does not
excead three months. R o oo




5.

" appropriate discharge planning that meets the needs of the patient

. May an admissions agreement require that a patient apply for ﬁedic&\d

* discharge planning.

“agreeing, t.8.,

- aware of their 1iability for charges incurred from the date of

-5~

May the admissions aqreemcnf ipacify that there is a fee for late . :
payment of charges or that the patient may be discharged dué to ' i
non-payment,of-charqos? o . A
Answer - No for Medicald patients - section A14.14(a)(4) expréssly
prohibits such charges or discharges. R

"+ - Yes for private paying patiefits only:
Fees for Late Payment - Section A14.14(a)(2) requitres a written
statement of related charges and charges "not covered by the
faci1ity's basic per diem rate.® Under Section 415.1(g)(1)~SNF
(420.1(g)(1)-HRF], the operator may assess no additional charges in "
excess of the basic rate except “upon express written approval and - .
authority of the patient, next of kin, or sponsor.” Therefore, as
long as the charge for the late payment ts contained in.a written
agreement between the operator and the patient, At71s not n y)
violation of the Code. TYhe charge jheed not be specified in the
admissions agieement but must be s@ecified in a'written’ agreement.
State usury laws apply to.such chagges. '

Patient Discharas bye to Hon-bayment - Section 414.14(a)(4) states .. &

that a patient mdy be d scharged for non-payment. However, T .
Department regulations also indicate that the facility must conduct . ’
prior to any discharge (Sections 416.9-SNF, 421.73-HRF). T

It

shou1d~the patient’s finances be depleted?

: Yy
Answer - Yes,

A facility is required to apply to Hedicald for the patient or hg-_
patient may choose to do the application. However, {f the patien '
chooses not to apply or not to ‘allow the facility to apply and

private funds are exhausted, the patient may be discharged for .
non-payment of stay [see Section 814.14(a)(4)] with apprépriate

May an admissions agreement contain a provision that relatives of the
prospective patient agree that in the event the patient is uitimately
denied Medicaid, the relative slgnﬁeq the ‘agreement would be 1lable
for the charge. incurred from the dape of admission? i

Answer - Yes (with qualifications).. . . R f\*n ' o

This 1s accaptable 1f the term “charges® is meant ‘to mean basic rate
for care and aravided-that the fam{ly members know to what they are

_ ther it be the basic rate or additional charges. . Y
The only way a f8ciiity can assure that the family members are fully:

admission ts for the agreement to clearly spetify that Tability.

¢
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Mr. B, P. Slsmons .. - -+ Ay -29 193]
Dlrector ' . .
Mississippl 1odicatd Conndssiom 4
P.'0. Box 16786 . . . ‘ A

. '?Jac):‘,o‘n,’ Miestes{ppl 39206 i .

! L} .

“Dear . Slmoaoas: ) L
' . . . 'R
Tha Talth ruincing Adninistratiop has carefully reviesed your ™ .
-proposed title XIX State plim amemdnent’ (Transmlttal No,”80-7) to limit .
the inober of “Mxdicald muasing home beds in Mississippl to 100 beds per
1,000 1iedicaid eligibles, Ve have declded that this emendoent cannot _
be approved bocause it conflicts with varfous statutory and vrepulatory - o
) Tequlr(*:&':nt:..‘ oL ' : : . . .
&.Jer 1hoYoq. ‘reaents governing provider agrecynts with certifiod
- focillties (42 CFR 442,12(d)), a State wmst either enter into a provider L
" agrecgent for pil certifinble beds in the focility or-decline to enter '
into a provider agreeognt for "good cause.' The Stato docs not have the
aption of duiydng a pr&@rtiun of beds in nll facilitles, Yoreover,
dppleseatatiqn of the proposed micpdaent wonld result in individunls -
‘being denied access to certified beds, cven if they nro eapty, This
" could ultimately lead to waiting 1ists for otherwisé¢ availnble beds,
which would violate secticen 1902(a)(8) of the Sociad Scalrit{) Act,
requiring that wdical assistznco "be furnished with rees 1o proupt-
_ness o all eligible Individusle,” Finally, the wnendment, 1€ approved,
woild create a sftuation in which sane individuals wuld recelve full
covergoe in a mrsing haw vhile others of equal or rore urgent nesd
waild“arbitrurily be denied the benefit or weuldsbs deleyed'in recelving.
tho binefit as a quixscqu::n;c of vhere they reside dn the State. Swcha
'situation’would violate the regulntory roquircment for sufficicngy of
rmont, duration, end scope in 42° CFR 440,2301 . L '
s o o [b) Tach servige rust b sufficlent in annnt, o
durntion, und scope toireasonably achicve its purpose, o'y

"(é) (2) Th= aﬁcncy lr;qr'jil:.r;c nppmpri:'\te 1nlts on o

strvics bused on sikh eriterin as vedicnl necessity or . L
on utilitation conteol procalures,™ - - - LT g -

) - - _Appep‘éix H ' TR
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© Accordingly, after consultation with the Secretery, ns required by
ey 45 CR201,3(c), X mo herely disopproving limitations Mo, 4a, 15,
o, 8178 "contained in State Plan Transinittal Mo, 80-7. .¥e ave qu[t.o
©+ willing to work with the State, however, to resolve the problams 1
Inhtbiting cffective control of utilizatiuvn and mursing il().'!\b L oL
capaclty. Also, if lcgislation providing greater State flexibility , =
o “in Mxdicald program adainistration is enacted, we would be willing " :
: 15 reconsider the State's bed mit phoposal under the new statutory: -
provisions. - . U U N
Reconsideration of this decision miy be requested pursuant to the
provisions of sectien 1116(a){2) of the Scclal Securlty Act and ~-
rejgulations issucd at 45 Q¥R 201.4, . . oL
If you have any questlons regarding our declsion, please contact
Ja s Yates, ‘cting Regional Adninistrator of the Health Crre
Fin.ncing Admaistration in Atlenta, Georgla, L -

R . Sincerely yours, 2
.-~ . Carolyne K. Davis
“Carolyne K. Davis, Ph.D. . .
o . - ‘
[ 1
l L]
K \
N
s . hf“,‘,?m\
+ . |

& : . R
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Aruitoxt provided by Eic:

' Cu\ anursieg home that has a vacancy deny admisslon o'f.q Moedioald pattent tn - 3.

" the tnstitution) the reclp

_ right of admisslon, -

188

-

L : . . MedithCere .
DEPARTMENT OF HEALTH & HUMAN SEXVICES - : Financing Adminietration
, Memorandum = =
UG 281203 - - o
Director c .
Bureau of m&mm:y. Relmbursement -
*and Coversge - - - .

-

" #reedom of Choloa laues Involving Long-Term Care Providers (Your Memorantum -~ °

Duted Apcll 29, 1983)~POLICY | FORMATION FOR ALL REGIONS

_ Reglonal Administrator

Reglon IV, Atlanta : ‘ o T
Attty Poliey, & Technloal Assistance Branch ’ . <.
Divislon of Program Opqgntlong . e

" This Is In response to 'ybur memorandum requesting poliay eleritloation with o,

respeat 1o fresdom of choloe Laausa (nvolving long-term care providers. Asyou . -
note, this tssue was brought to youe attention by two Btate Medicalq agepeies in.
thelr Inquiry acnaerning the fresdom of nupln. homes to deny ndml-?on - -

H'odlcn_ld realplonta, - -

Our rorohn to the spealific qu:stlom raised by th¥ twd State Medioald sgencles .
ire s follows; o i . g o

estion 1

need of nursing home tare? _

Respose *

Yes. We conour with your position that admission of a Medioaid patlent [n nead of
nursing home care oan be denled if the denial s not in violation of the Clvil Rights

Act. Acoording to seotlon 1902(aX29) of the Soqlal Security Aot, the "freedom of
cholee” provision, a State plan is required to provide "hat any individyal eligible. * Lo

Yor medioat assistance (Including drugs) may cbtain suoh aselatance from
institution, agenoy, community pharmaoy, or peraon, led to perf

tvioe or servioes required , , . takes to m such servioss . , ."
emphasis added), . - .

In the situations ratsed b{ question 1 (s.g., If the reclplent's needs canriot be met by

#nt has no statutory cight of admisslon under the freedom '
of oholae lsfon of the Aot. We have been advised by the Offfoe of the General - ot
Counsel (OOC) that two parts of the-statute may reasonably be Interproted to o

. teach this conolusion, First, the provider has not "undertaken to provide hm sich. -

services," L.e,, s not willing to do s0:"8econd, aseuming that the nursing home o b

gannot mest the medical needs of the reciplent, the nursing home would not be o

"qualitied to perform" the servioes and there would aonsequently beno ..
V. ) L .

.' 2 . ' .. o I ) , ) . : V ’ .

a Appondix I
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. ) . . . ‘4 . .
. i 1o other provision of the etatute or regulations that grants such & right of c .
MI«L ‘lhmm we belleve that th_rnm home' no&n would be h'::l- . ) “

Can  nising home deny admision o Medicald patients who have o resporuinla )
- partyto m or sarvides not covered by Medioald, while admitting: Medicald . e
" patlents that do.have such responsible parties? o L
We balieve that the anawa is affirmative baceuse seation 1903(a)13) of the Aot
d0es not eatablish a right of admission for the first oategery of reciplents where
.. the provider has not "undertaken to provide (the) services.” Once again tharsfano
L~ other Medioald provision whish would prohibit puch diserimination. .

Howaver, States may legislate (n the wrea of nursing homes' abllity to deny socess, - . G

~ to. Medloald recipients. 1f by State law & nuesing home ls mhbltod from denying _
acoess in genaralor in the partiaular sltuations discusied here, then the action - o
would be fllegal under Hiate law and theratore the:provider would not be fed®
to participate in the Medicald prograr bacause State peovider na‘u!r rlents are :
not mat. - For sxample, the State aould require the nursing home* (l; 1o obtain the

_ needed serviges, or In (3), prohibit disarimination against reclplents withouta .
' . responsible party: . Q <

.~ Aiter-cGUselng thig queation WITh erry Fargason of your etaff, wafound That the
{seus Is whether a nursing home oan charge o¢ sollolt money from a patlent oe - B
___pationt's relatives as a condition of edmigslon, ARl "

While nothing in the Medioaid statute or regulationd compéls & r‘wl«f of ,
_ institutionsl serviope to admit a Medioald reviplent, seation 180%(dX8XA) rohtblu .
the charging of a fee s a precondition to admitting & patient whosa care M. . s
Jor by Medicald, Thus, we belleva that there rn'l¥‘ a potential violationof the .
statute when a tive patient who recelves Medioald benetits is eligible to
Mvo.mﬁuld pay for oure In the nirsing home ls required to contraot with the : . ]
faollity t an amoupt in exoess of the Medioald Jm as a conditlon of . )
admission. mxmhwod as the ol\u’ or sdlloiting of "monay ... 8 . .
precondition of ad m‘ "'to the facllity when the cost of that person's o
care le to.be pald for by Medlioaid. . |

R w11 -1t should be noted that OGC has advised that seotion 1900(d) s & oriminal statute . -
oo o] and that no one within this Department can give a definitive interpretation = ¢
‘* \ nﬂrdln‘ the saope and appliaabliity of a oriminal etatute singe those matters are o
within the province of the rtment of Justice, Individual United States |
d attorneys, grand jiriés, and ultimately the oourts, 1t it that a potential - '

4 il
sedtion m’?’) violation ls Involved, the case should be relerred to the 01, (8es
\ fomation memorandum o this subjeat dated June 14, 1983), ‘

‘¢ o ‘.
.

:wrpouoyh
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L

.




If & Sate refuses to axeocute an quo;'nont with a certified facility, would this
violate a reciplent's rights to fres cholap of provider? :

!m . o . a : [

This lssue doss not oonoﬁn Umiting the reciplant's right to free 'cholo. of provider,

. but rathar whethar or not the State has "good aause™ 10 refuse to entee Into a

®

provider agresment. The question of allowabllity of a State's refusal to enter into
an -{mmont is therefore not merely one of Interpretation of isotion 1003(aX39)
and 43 CER 431.81, 42 CPR 441.1%(0) speaifically states the rules in this area, If
& Btate has adequate documentation showing "yood aause,” it may refuse to
-oneoute an agreement with a certified faeility, Regulations at 43-OFR
442,13(d)91) peovide that if the Medicald ofomy has adequate documentation
T Thow WU It ey refuse to sxes

. - agream¥nt, with a certified facility, Acccrding to 0G0, lwz.ldum of overbedding

f

i

f

may be used as & "Yood oauwa” for not entaring an sgresmen

We hava the fdllowing comments o the questions and answees regarding Umits on i

ICF beds |n the Reglonal Office Manual transmittal (HCFA-ROM<34, June 18,
1:19) attached to your memorandum. N T e

gggl;_lm_\. We belleve that the anawer ls cotreot, with two additional ’
requirements: the State muat not violate the requirements of seotion1908(aX9) -

that medicel apistence be fyrnished "with reasdnable promptness™ to a)l eligible ;|
individuala) the Umitatién oan only be accomplished by retusal to onteeInto .
grovider agresments or by cancellation of existing sgreements, Ses answer to
Qudition 3 below. I S

ﬁgﬁﬂﬁg 3. The srewer is lnoorrect, ‘A State mnf place sich a percentage
mitafion on available beds, 43 CFR 443,13(), dlse ebove, gives the States
latitude g&y'to refuse to execute provider aﬁnmonu or to cancel wieh
eements lor good eause. There is no lon granting a State the authority to

g e & tege Limitation on beds. This position hws been challenged by two

tates (Miselsalpol and South Caroling) In the form of petitions to HOPA to
reconsider its al of State plarw gontaining bed Mmits, Neither petition .
resched final dealeion beaause esach was withdeawn by the State pelor to that time, -
It u:m:;lrou remains HCFA'Y position that a peraentage bo:i limitation is not
allowable. e . . e

o have any Questions ddnterning our , eontact Michele Bowset, ¥T8- '

it
n‘-om on the firat three lssuse and Walt Rutemueller at FTS-93¢-0031 0nthe . - ..

comments on the questions and answers reggrding Limits on ICE beds,

0 a0 aErEATIANY, OF MAY SAnGOl AN . U
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' o ¢ : " Mashh Car o
‘,'- ' DEFARTMENT OF HEALTH & HUMANSERVICES . "“”""x"““"“f'
L] } J B ' .
L g T oA o  Mamorwndum
ome - N 141983 P ' \
wem . Bursau of Riighllity, Reimbursament,
" and Coverege w | :
Bubiect .u.duu Admlssions toNew Nursing Homes—(Your Memorandum Dated
" May 34, 1003)-POLICY INFORMATION FOR ALL RRGIONS
. Te . Reghonal Administeator ' . .
lon 11, New York » .
At Lhﬁcmml ‘Technioal Asistance Peanch
Dive .

of Program qwathu

§ ’
™ your memorafidym you hmam up the problem that some New Jersey nursing homes
have been refus w,u.mpt edicald or’m:mthl Moedicatd elighle patlnta unless . - -
the patient or thele femfies pay 4t the pe vauwm.l foux:olm timeperiod. ' -
under dontreots betwesn the nursing home and the patients or thalr famiiles,

As we pointed out tn our interim memorandum of July 93, 1999, there s no Federal o
ibition agelnat peivate Individuals who are not Medioald reeiplents umru‘
to such gontreots with nursing homes. We aleo (ndiaeted we would t with owr .
Offles of the General Counsel regurding the g?gmm of saction 100K of the ’
Soolal Securlty Act to contraets. The ¢ of the Genaral Courwel has advised
* us that seation 190M&g a oriminal statute and that no ond within the Department can
give s deflnitive igterptatation nfmt&m ssepe and ability of a eriminal
statute since matters dre within the provinoe of the tment of Justioe,
‘o : Indlvidual United States Attoeneys, grand Rities, and uitimately the aoutts, Wherd
* informetion ls available ntba a potential violation of seation 190%(d), such cases
- ~ should be reférred to the e of the fapeator Gensral for lnvestigation and ) . .
[ ] opeate eation. (s, referal to e ippropriata United dates Attorney's '
fioe), The advice befow le thus provided on an Informal basls,

1. 11 patient, who has signed sirgly puch an agreament with a nursing home,
. booopn‘m Mediosld 'odu te p lw?o the expiration date of the oht.mmt. oan
the contraat be vo lo! and tha aoste of his stay In the facllity then
be relmbursed by the Ntate eodiodid ageney?

- § Beotion 100%{aX2XN8 ibits the sollalting of " onQY—«othw
’ emlzmlon?(-u u)mmmt rml"f.&'m“m"ﬁma':w n (Uw) faollity.” “ .

“Therelore, in the case of a pelvate mtmt who hecomes Medioald elig and
Medioeld assumen the cont of oare taollity, a contrastual provision r \rlu the
continued paymaent of private pay rates seems contrary to seation 1908(aX2XD)

. Although Lhe stetute may not hava appliéd ta the agresment when It was axecuted

, - (becsuse the patient was not a Medicald benaflolary), payments under the sgreement

: Il:;oam :;l“ o Medioeld reta canniot be oharged onoe the Individual's care Is coversd

. v .
PR N . . "
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‘& Hoeemtree wﬂnmwb‘ aamunwon patient fo
determbnad to he We its axpleation wan that eontract be
velded 88 well and mm‘-’fmumnw‘"m

mmm in seation mmxm) Anlht ot m tothe chuw um.

money from the patient but fro uw.m.
'nnnf the tof mlmu trary
section mmnm :?nmmud‘&m“ M“l:u
8

Oo:‘ommu Détween the patlenty relative und the facility be deolared
10 Its term the patient is determined to .
alighle, W % Ly oY

'ie

Y

and ean relmbuese be ploked up by Medicald?
.mmummmmhnmuDulwmmu.
& _ Some facilities "pelvate pay” eontraets to be i 'by Eromentiva’

},nllonﬁwh:ﬁn Ql“dl“ Ollcbkw to admimion. Are sush

‘oot 1XA) peabidits the eharg "monay . , » |
e e T b - b \\
facllity, or Intermediate oare factlity,", mc requiring of such .
& oontrast seems contrary to the statute.

It you have any questions plupo oonmt FTS-8938:0443. .
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LETTER. AND ENCLOSURES FROM LAWRENCE R. PAYNE,
DIRECTOR, MEDICAL ASSISTANCE COﬂ\dPLIANCE ADMINIS. -
TRATION, DEPARTMENT OF HEALTH AND MENTAL
HYGIENE, STATE OF MARYLAND, TO DAVID SCHULKE, IN-
VESTIGATOR,- US. SENATE SPECIAL COMMITTEE ON

~ AGING, DATED SEPTEMBER, 28, 1984 :

. DrAr Mg. ScnuLkg: This letter is to convey information requested regarding the -
Ause, by nursing facilities participating in Maryland’s ' Medical Assistance Program
“(Program), of Admission Agreements requiring ppecified periods of private p‘gyment
prior to acceptance of ‘medical assistance payment nn(f the program's efforts to
eliminate the practice. ) . , i e
As you may be aware, in response to my inquiry as to the legnlity of practice,
- Maryland’s Attorney General, Steven Sachs, issued an Advice of Counsel letter on - -
July 7, 1982 (copy attached). In part, this letter stated that the common practice of -
requiring private payment for.aspecified pbr;t)d was tlot legal. Upon receipt, the
Department of Health and Mental Hygiene (Départment) issued Attachment 2, the
Nursing Home Advisory Notice (Notice) dated ‘zuly 9, 1482 with the Advice of Coun-
gol lettor attached. The Notice directed all facilities participating in Maryland’s Pro-
“gram to stop the use of contract provisions re uiring specified periods of private
payment and amend existing contracts accordingly. . . o
Jpon publication in the newspapers of the Xttorney General's position and the
netions of the Department of Health and Mental Hygiene, state offices began receiv-
ing telephone calls and letters from representatives of patients in nursing homes
who had entered such ngreements or from those attempting to access nursing facili-
ties nnd being confronted by such agreementd. Initially, the individual complaints
were investigated and pursued via telephon ahd corredpondence involving the com-
rluinnntu und the 'l_\prﬂin&‘ facilities. hes% itwestigﬂ( ons were‘
- bnsis. However, it was madé clear to the facili
- cability. : )
. Subsequent to the expiration of the ninety day period provided by the Notice for Y
facilities to amend existing Admission Agreements, a coordinated effort of the Li-
censing and Certification Division and the Program, with support from the Attorney
General's Office, was initiated to investigate facilities allegedly out of compliance
with the provisions of the Notice. In all, eleven on-site investigations were conduct-
ed. Under the authority of the Department, all business records of patients in facili-
ties melected for on-site investigation were reviewed. Portable photocopy machines
were employed to gather evidence, : : "
1f a facility was found out of compliance, the Program imposed fiscal sanctions in '
accordance with state Program regulations {Attachment 8). In accordance with the - .
regulations, the facility was allowed thirty days to submit evidence of compliance,
or to nppen%bhelmpoeition of sanctions. Either action resulted in the continuation

‘on ‘an ividual .
ies that the issues had general appli- -

*of Program @pdyment. _ _ J .

. As a result of these investigatibns, all eleven facilities were found to be out of "~ #

. complicince dnd sanctions were Imposed via certified letter (see Attachment 4 for

* sample). Some facilities immediately took uction to-comply with the specifications of

~ the Notice; others filed appeals. . . '
Elementd of the hursing facility industry joined to file suit against the Depart-

ment on this issue. The Department and the representatives of the tndustry agreed

to bypass the state appeal system and go directly to federal couft; however, the fod- -

eral judge reinanded tﬁo {ssue to the state appeal system. :
The Hearibg Officer's recommended decIsYon was in favor of the Department’a.po-

gition (Attachment §); however, in Mnrylnm})the Henrlng Officer's decision is not

final until slgned by the Secretary of the Department. The appellants exercised

thefr right to an Excgptions Hearing prior to tho Secretary's acceptance of the

(188) . o

¥
w - R : .
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Hearing Officer's recommondation. Finally, the Secratary issued a final decision (At
' . tachment 6). As of the time of this writing, that decision has been appealed to the
- - #tate's Bonrd of Review and a hearing date has been set. ’ . e
There hus yet to be u negative impact on the Medical Assistance Program rosult-
‘ing from Departmental actions on thigissue. No facilities have withdrawn from-the
Program. In fact, more nursing facilities and, thus more nursing facility beds are
. . avuiluble to Medica] Assistance recipients today than before (Attachment 7).
The Department congolidated the firat three Appeals into one Hearing. Even as
the Hearing was being held, more Appeals weroe filed by nursing facilities found via
on-ite investigation to be out of compliance with the Notice. As a decision had not *
heen rendered ot the first Appeals heard, the appellants had united to fight the De-
‘purtment’s position and were using, in most cases, the same law firm. As the issue
in oach Appeal was the same, the Department and the appellants agreed to consoli-
date all Appeals on this issue into-the Hearing which had already beeti heard. Ulti-
mately, twenty-four nursing fucilities Yecame parties to the Appeal. -
~ Throughout this process, the. majority of the facllities who have appealed the De-
purtment’s action have continued to require private payment from Medjcaid cligible
patients for contractunlly specified periods of time. Should the Department ulti-
mately prevail, the issue of retroactive benefits under Medical Assistance for eligi-
ble patients in thesc facilities will need ta be nddressed, . , : ‘
Additionally, it has come to the attentijon of the Department that some facilities .
thut no longer contractually require private payment have implenented a more - -
thorough review of an applicant’s financial resources, The objective of this financial
review is to scree applicants in such n faghion as to identify those who wil] be able- :
to pay privatgly l{:r predetermined periods of time. Commonly, the desired period of: <%
. private puyrint is one year. Applicants are then selected ‘from the waiting list, in
¢ part, on thelr ubility to pay, thus ugain’ discriminating against Medicaid putients,
Therefore, under this scenario the Department has successfully eliminated contrac- .
tual requirements for private payment, but has not made.nursing facilities more
nceessuble to Medicaid eligible recipients. There are at least two pobsibile solutions -
to this problem. One, require nursing facilities ‘to establish waiting lists of appli-
cants nnd accept applicants on a first come first serve basis. Two, as Minnesota had
. done, prohibit nursing fucilities participating in the Program from charging private
patients more than the Medica] Assistante payment rate. th solutions have merit
and problems, . : o g . ' '
1t is significant that, currently, the imﬁosition- of private.paying contracts impacts
patienta accessing nursing facilities as skilled Medicare patients most severely (see
Attachment 1. In July 1982, 31% of all Maryland-nursing facility beds had a re-
quirernent of private pnyment. OF the beds certified for the Medicare and Medicaid
‘ Programs (triple certified), 25% required private pay contracts. *Currently, as a
rgault of Departmental action, only 14% of nursing facility beds require private pay-
met; however, 22% of the beds participating in Medicare and medicaid still require
private pay contract. The pafiofof private\payment is required bubsequent to the
exhaustion of Medicare benefits, Thus, facilities which admit q patient as Medicare
skilled require the private payment for a co ractually specified time before accept-
ing Program payment. Facilities which finan inlly screen applicants to ensure their
ubility to pay privately thus discriminate agamst patients who are eligible for Med-
icaid once M‘; icare benefits are exhausted. 1 thig manner, the use of private pay-
ment contracts affects Medicare ag well as Medicaid admissions,
I hope this letter and the attached material g ;espons\ve to your request. Should
you have any questions, please don’t hesitate to call me at (J01) 388-6367. _—
’ Siilcorely, S : B

\\ LAWRENGE R. PAYNE, Director:
Attachménts. ‘ : Co '
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o o Chronology of Events
. . . c ¥
. L . / +
J T ‘ . S " .
Advige of Council Letter: “‘ oo ‘ July 7, 1982 - v
Nursing Home Advisory Not‘ic‘e“ L “July 9, 1982. .
On-site Investigation Initiated e ‘ Augtist, 1982 ,
Sanction Lettet (let-three facildt:iaa) . "August, September, 1982
' Appsnla Filed _ : ' _— ' - October, No\r.mber, 1982
Faderal Court: Filing . ‘ ' M,October 19, 1982 , '
-Federnl Court Dieminesal . . ‘ January 28, 1983
- : - e ’ ¢
' Piret A;spm Hearing , - March 11, 1983
’ " N A ” °
. ‘Appeal Cosea Conaolidnted' = e _l‘Auguat 24, 1983, i
" learing Officer's Recommendation of . . L - ,,'
Fi.ndings o . "+ Jude 1, 1983
i . . X . . . »
Excaptions Henting . 'y Saptember 14, 1983
Deciaion ihigned by Departmant ‘s S - . - .
Secretgry ¢ . May 8, 1984 ot .
. . R .
Boatd of Reviaw Appeal Filed ; . . May 25, 1984 .
' Board of Rdview Hearing Date ' ‘ : + October 4, 1984
3 \
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’ .
Lawvrence R. Payne, Director / o T
. - Medical Aselstance Compliance Administration
N 0ffice of Medical Care Programs v
201 W. Preston Street ! ’

.

Baltimore, Maryland 21201 e
bcaf-hr. Payne: % / T
A Yéu have requested our advice reghrding the legality of
4 - seversl practices #llegud to be enga

home operators. You have also teque
poesible coursee of :action for the M
("Program”) in addrgesing these prac
practices you have questioned are tdo

ted our edvice regarding

dical Assistance Program
ices. Specifically, - the
following: :

god in by certain nursing

1, Requiring individuals and/gﬁ their families to eign. a
contract .agreeing to remaln as private pay patients for at least .
one year bafore smeking medical asgistance eligibiligy) -

2. Requiring
medical assistance
continued residance

. . KR '
-3, Encouraging individuals azd/or their families vo make

contributions to nucsing homes as a precondition of admission)
and, - . o

individuale and/br their familiee to oupplomoﬁt

reimbursement A a condition for admigsion or
in.the homey | v . :

4. Threatening to dllchnrgoZModlcnid'rocipianes‘on grounds,
Unrelated to medical necessity of nonpayment,. .

|

Each of these issues will b7 addressdd in turp.

Backaround of the Problem:

You have {ndicated that theke are
nursing homes in the Btate of
] 22,172 licdnsed beds.

cuyrently 194 licenseéd
ryland. This corvesponds to . - L

Jof.thean 194 Eacilltion.'laﬂ nctually-partlc&pnte_ln efthek

.
3
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&ﬁﬁnawéénée'n; dene = duly 7, 1992 ='page 2 . o0 S

Y th- Hadicarl Qr Hedicald ptoqraml or 1n both. The total numbet : - J"
. "of. bads nvailnblo to serve this population is 20,770, ,, o REEER A

The Medicald patiant cehsus during the menth: of " Maroh, 1982 BN
vas 13,420, .This means that Medicald rdeipients ocoupied more .
than 644 of tha available bads, or neavly 61\ of’ che totaL ]
licenﬂod qus 1n the Stqta. o

. .Dnapino thn Aubstantial Madlattd nursing homa : iopulltiOH:

" Medicaid. reciplents often expetience difficnlties in obtaining
access to available fhidds. Manyh reciplents’ spend ldng months on
walting lists:for~nursin , homes” in bhelr arva or must agcept .

. ‘admisgion to nut!&ng homgs far away from friends and .ralatives.

. Many-homag prafer to adm Erioqto pay pitients over Medicaid = '

. ‘reciplenta becaude of - ‘theghigher amounts~thut can: be cha:qed to

.qtheae pncienba. e Lo
"f " As indicatod mora 1y hoveln. th- tourth practicn dlscribod
above, will have only a linited impact op Medlcald patimnts in

> nuraing homos. However, the first. thtee ptacticas w111 advernely
;,  affedt muny Hedicaid recipients.

- For example, many nursing’ hom«s apparontly rqquire pocantinl
- pdtients to agrse to pay private pay rates for one year. .
Potential or current Mddicaid reciplents without outalde lncomea
or-gsufficient r tsdurqes ot without relatives with sulficlent '
incote nd resolirces may be unable to pay these private pay rates
for evan one month, Thus, these impovarished individuals will
!requengly be unable to secure adméssion to an agptopriata " %
facility despite the existence of a medical condition vequiring .
- inatitutional treatment. By contrast, wealthler individuals can ' . BRI
effectively buy admission tc a nursing hcmq thtough this L
practice. .. .. ! - . R "
As axplained in the Eollowinq discussion, these tnur —
practices and their resulting disoriminatory effecrs violate . .
federall and/ov state law. 'The Madlcal‘hsaiatnnca Proqram aan amd N T SRR IR
should take effectiva actlon to remedy ‘thege abuses. . : Lt

~ngcussion:

+ 1., Nursing home ovarators mav not reguiza: tndivldq;;p and/ot

. their familiss ro sign contracys adreeina to' vav orivate.oav: e
rated for a- spacified period, d%:ore gonverting to’ medxcal R !

agsjseance, - | . ® .

v

Section 1909(d)(2)(A) of the Eocial Security Aok, 42 0.8.C.. T ]
1396h(d) (2)(A), provides that: :

. v
Whoever knowinqu nd willfully . . . Y LY .
charqes, sollclitgs accspts, or.recelves, in =~ S '
addition to any aWount otherwise requirad to . Co
" be Yn&d undat a gtate plan approved under thig .
) tle, any gift, monny, donation, or other

: . . B L

i . .
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_Lawrence )R Payné_ = July .7, 1983 page 3

N consideration (other than a charitable,

" Present and a violatign of section 1909(d)
established.l/ e

ERIC

B v v roviasa oy eruc [
3 L

the Med}cald program.

' .

roligious, or philanthroplc gontribution from .
) an organizatjon or from a q!fBOn unralated to
the patient) . . , ag a predondition of N
~admitting a patient to a hospital, skilled’
nursing facility, or intermediate  cara
« facility . . . ghall ba guilty of a felony and
. updn conviction thereof shall be fined not .
more-than $25,000 or imprigoned for not more
than five years, or both, - T

.

hccordiﬁq to thn>initant'allagations; certain nursing home -
oparators are requiring ptospactive Medicaid patients and/or

. their familiea to sign,an agreement comnitting them to pay

privata pay vates for a' specified period (usually one year). The

execution of this agreement is a precondition of admitting the °

patient to the facility. The only remaining element 6f section
1909(d)(2)(A) that must therafora be satisfied {n order to )
establish a violation i{s whether this agreement constitutes a
gife, money, qonationy.or other consideration. . - . -

“Private pay rates for nursing facilities are not controllad
by either state or federal law. By coptrast, medical assistance
relmbursement is limiped by state and federal statutes and
requlations to those reakonable costs recognized by law., As a
result, private pay rates generally exceed the vates paid under

)
. . ! . .

By requiring prospective medical assistance recipients to be
recaive the higher, phivate pdy rate for that period. .The effact
i8 to increase the lefel of reimbursement available to the home,
a frequently substantial financial benefit, The nursing homp
Opaerator is therafore recaiving a -benefit (additional
reimbursement) while the patient incurs a detriment (agreeing to
pay private rates). The element of ¢onuldr§?:i?nlis theraefore

s

f
‘ .

}

’ privatu pay for a apa;iliad pariod, the nuraing home is able to

"1/ This advice of counsel letter does not‘nddrtsa all of the

possiblg circumstances that may arisp with regard to pre-
admissibn contracts, For example,  gome patieénts will navevr
become Medicaid-eligible during thaeir stay, Nothing in the
Hedicaid statute prohibits a nurging home” from requiring such an
individual to agres to pay a certain dollar amount ‘for a
8oaecified period of time. Moreover, in the casa
patient who converts to*Medicaid during the initia) twelve
monthsa, the contract is not nacessarily void ab initio, The

contract would be unenforceable for any pericd of tine after sthe
Person bacomes Medicaid-eliqible. ‘ .
n b _ e ) :

i

1

of a private oay -
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""Lawrence R. Payne = July 7, 1982 - page 4 - _ W

The Ragional Attorneay of the Unitaed Btates Pepartment of o

ealth and Auman Services has confirmed that this condugt

folates section 1909 of the Soclal Security Abt. This position
was first stated to the Office of the Attorney General in 1980
and was relterated in 1982, (Coplies of these federal position . . .
statements have been attached for your conaideratian.) Since- - ’
that time this Office has been raoviewing this problem to o :
determine available ‘remedies. . : ' : : *

Apparently some question has heen raised regarding the extent ’ -

to which Article 43, section 565C(a){18)(v) of - the Annotated Code

of Maryland may authorize the conduct complained of herdin.

Bection 565C(a)(18)(v) provides that, “An admission contract of a
Medicald certified facility may not require a patient to remain a
private pay patlent for more than 12 months as a conditian for. .
temaining in the nursing home én‘tho’qvent the oatient becomasa .
-Medicaid aliq 8, Sgection (a)(18){v) therefore arguably .= Sy
authorizes, but dohnLnot require, nursing homes to utilize . c° '
pr}Vnte;pay contracth of less than 12 months in duration.

: Under the Supremacy Claugse of the United States Constitution, .

any state statute that is inconsistent with a validly enacted : o
federal law is void. Article VI, clause' 2 of the United States
Constibution provides that, : :

| . This Constitution, and the Laws of thae N
, United States which shall bae made in Pursuance :
thereof; and all Treaties made, or which shall
. be made, under the Authority of the United ¢ . : ' .
States, shall be the supreme Law of the Land; : i : ' o
and the Judges in every State shall ba bound ‘

: .
thereby, any Thing in the Constitution or Lawa
of any State to the Contrary notwithatanding. -
Sea Carlason v, Remillard, 406 U.S, 598 (1972)) Townsaerd v, .
Swank, 404 U.S. 262 (19771); Graham v. Richardson, 403 U.5. 365 v
{(797T). This requirement is paralleled In article 2 of the
Declaration of Rightas of ‘the Constitution of Maryland. Thus, .

stite law cannot authorize conduct prohibited by federal law. 'R0
The provision of 3@Ate law implieitly authorizing pridate pay e Q
contracks therefo cannot be given legal effect with regard to a.
nursing home participating in the Medicald Program.2/

The conelusion that thls proviaion dannot be given legal
«affect with redard to nursing homes that participate in the Y
Madicald Program wag racently emphasized in our bill review X i .,
“letter to Senate Bi1l 951 (1982), ~That legislation made the
righta astablished under Article 43, section 565C(a)(18) - A

applicable to patlents in intermediate care facilities for the ) P
mentally retarded. ' With vegard to the instant provision, our

bill review-letter explained that, "[I]t apoears that the B T
Legislature intended to authorize private pay dontracts of up to . .. . ;
{continued) . i '
. “ » )
k. | "
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® - Lawrence R. Payne = July 7, 1982 - ‘page 5 i,.l : : :

. . .. N
-
-

" .2, Nursind home onarators may not require individuals and/or °
‘kheir familied to supnlement madical dgsistance reimbursement as

a4 _condision Of admissign or gontinyea residence in_the home.

.

.42 C.F.R, 447.15 provides that, "A Stzte plan must provide
N that the medicaid agency must limit pacticipation in the medicaid
program to providers who accept, as payment in full, the amounts Coe
paid by the agency.® This provision is paralleled in the state . ¢

regulations for nursing homes at COMAR 10.09.10.031 and . - &
. '1?.09.\1.035. . C '

M ’

. .This prohibition on patient supplementation i{s further
amvhasgized by the criminal sanctions established by seation
1909(d) (1) of the Sccial Security Ack, 42 U.S.C. 1396h(d) (1)~
© This dection provides that, “Whoever knowingly and willfully . .
i charges, for any service provided to a patient under a State
plan approved under this title, money or other consideration at a . .
rate in excess of the rates established by the State ..., . shall " ’
be quilty of a felony. . . .* This provision reaches ' . o
.a’ supplementation sought from a patient, the patient's relativae, or

from any other person_toi.a service covered unde e medical
asgistance program. - L ] . _ 3

There have already been prosecutions for conduct of the type S
alleged herain. . In United States v, ,facher, 586 F.2d 912 (24 '
*Cir. 1978), for example, the part=owner and administrator of a '
i nuraing home had beeglroquiring patient families to pay the
difference between- the srivate pay rate and the Medicaid rate
-directly to the facility. Since this gro}ucutlpn was brought
’ . prior to tha enactaent of section 1309{d)} the conviction had to. o o
‘ba revarsed. . However, the Court noted the enactment of the 1977 ! ' :
amendments to the Social SeBurfky Act and indicated tlrat, "Our
. decision as to ?he criminality of Zacher's rveceipt of these
payments under the ®1d version of [section J999(d)], while of
.great importancph to zacher, should have no impact on the
1fability of nyraing home operators now receiving or goliciting

~8imilar paymenys." “United States v. Zacher,® supra, 586 F,2d at
913-914, n.3* RN . .

-

,,1,, 3. Nursing home onerators mAYV- ancourade voluntary
T8 consributiong. [put MAV not reagire coptrioutions as a
, Prrronattion ol admi3sion or continyed Yagidence 1

' patiants ov rram nersgn‘ elaced{to patients,

t ~ 4
B Section . 1909(4) (2}(A) of tgf Social Security Act, 42 U.5.C. 4 .

1396h(d) (2)(A), met forth in phet one, establishes several

‘L specific conditions relating.t wehe abilisy. of providers to ; . A

Gne $a0ET TT5 tRAt extent, the provisions [sic] is Inconsistent
with fadaral law and cannot be ‘'given effact." (A copy of. that
bi)l raview letter i3 attached for your consideration.) : ﬂ

. Qo .‘-4 .\ T_ v g 7&4 ’ SN _,.'_ ‘  } ; S ’14‘
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Luw:gncq‘&. Payna j'Julj'7( 1982 - page 6-.1

.- ar

accept contribytions, Pursuant to section 1909(d)(2)}a), 42
U,8.C. 1396h{d)(2)(B), these conditions are equally applicable to
contzibutions #ought as a requirement for a jpatient’s continued

are paid for in whole or in part.under t %tate plan.

stay in a facllity when the cost of the ;zf#icoa provided therein‘

First, tonttibutions may not be chaéqnd; solicited, accepted,

-or received from patients or from persons valated to patients |

when.thoss contributlons. are sought as a precondition of -

admitting the patient to a facility or as a requirement: for the

patisnt’'s continued Stay, Any such contributions must:.therefore
ba truly voluntary. . 4

Second, char{table, rellgious,.or philanthrogic contribuotions

may be charged, solicited, actepted, o¢.received from

organizations or from persons unrelated to patients even if those:

contributiona are being sought as a precondition of admitting-a’
patient to a facility or as.a requirement for the patient's
continued stay. However, undar Maryland law, even {fithae
contribytion is not made, the facllity cannot transfer or

. involuntaril$ discharge a current patient unlass one of the other -
conditibns in Article 43, section 565C(a)(18) (1) is met,
- 1 . , -

Third, contributions may be sought from any party for )
services that are rot pald for in whole nr in part by the
Medicaid or « ' The longstanding .regulatocvy requirement, that
ement must be accepted as reimbursement in fully

whan thare ig 2t least some Medicuid
reimbursement for gervice, 8ae, 42 C.P.R. 447.15, See aldo,
42 0,8,C, 1396h(d)(1). Thus, éontributions can be sought for .
such pgrsonal comfort items as televisions which'are not covered
in whole oxr in part under the Medicaid projram.

4, ''Nursina home ooératorstgartggicatina in the Medfcar~
and/or Medicaid orodrams mav nut discnarde res.dents on arounds
that 1%me not énumerated in 42 g.F.R. 4095 . 1127 (k)(d) and 442,317

. ' o . {
federal requlations establizh conditions of participation for

" nursing homes in the Medicarae and Maedicvaid programs. One of

thqse conditions raquires nursing homes to estapnlish written
policles and procedures that insure that fach resident will "be
transfgrred or dischargaed only  for - (1) Medical reasonsy (2) Aig
welfare or that OE the other residents; or (3) Nohpéxmnnt except;
as prohibltad by the Medicaid program.”™ 42 C,F.R. 4422311(c);
see algo, 42 C.F,R. 405,1121(%J(4), Nursing homes that violate
these corditions may not participate in the Medicare or Medicaid

programg. -42 G.P:R. 405.1121,:442,230, Thus, no résidént may be

diseharged’ from a. nursing home participating in the Medlcare or

Medicald programs except For one of the three authorized reasons. -

Article 43, section 563C of the Annotated Code of Maryland
astablishes similar safqguazds for nursing home gesidents.in the
State of iaryland. Howaevar, whereas the federal regulations
protect only those residents living ‘'in nursing homes

.
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participating in the Medicare and/or Medicaid programs, section
565C protacts all patients regardless of the nature of the
home'. . '

Section 565C authorizes involuntary transfers or discharges
for the three conditions permitted by federal law. 1In addition,
saction 565C authorizas involuntary transfer or discharge of a
patient who violates "contract provisions by knowingly divesting
himself of his personal assets for the sole purpose of receiving
medical assistance.” Ann. Code of Maryland, arz. 43, .
§563C(a){18)(i}(3). SBince the fedaral regulations only reach
nursing homes participating in the Medicare and/or Medicaid
programs, the only question of possible inconsistency arises with
regard to an attempted involuntary transfer or discharge of a
resident in a Medicare and/or Medicald certified home whose .
transfer or discharge is being sought ‘solely on the basig that he
knowingly divested himself of assats. ) o

As discussed in part ona, a review of the Maryland provision
must necessarily start with a recognition that any state statute
that is inconsistent with federal law is iavalid under the .
Supremacy Clausa. Jrhus, no patient in a Medicare and/or Medicaid
certified home may be discharged extept for one of the three
réasons enumerated under the faderal requlation. However, an
examination of the state statute reveals that any inconsistency
would ba unlikaly to arise.

Section 565C({a)(18)(1){3) was added to Article 43 after the

decision of the Court of Apgsals for the Fourth Circuit in Fadula
v. Buck, 598 F.2d 869 (4th Cir. 1979).

That decislon enjolneq
entorcement of the Maryland requlation that disqualified from
medical assistance those persons who knowingly divested
themselves of personal assets for the sola purpose of receiving
medicdal assistance. A legislative amendment was therafere sought
by the nursing home industry and aenacted by the legislature ip,
the third reading of H.B. 137 (1980} in ordey to discourage a
significant number of private pay gatlents from transferring
assets for the sole -purpose of qualifying for medical to
assistance.
<ontinue to receive tha higher private pay rates for these
patients for at least 12 months. Ann. Code of Maryland, ar%, 43,
§565C(a)(18)(v). ' . ! ’ '

In 1981, the tinited States Congress enacted an amendment to
the Social Security Act that authorized stdtes, for the first
time, to penalize certain reciplents who transferzred assets in
ordey o' qialify Ffor Medicaid. , Pub.L. 96-611, sec. 5(b). These
provisions are now contained in section 1902(j) of the Social
Security Act, 42 U.§5.C. 1396a(]),

Purauant to this federal authorization, the Devartment of
Health and Hental Hvoiene adopted a regulation, effactiva
Hovember 1, 1981, thit disqualified from medical assistance ,
certain indlviduals who transferred assets (n order tP quaxrily

. -
. f

This change assured that nursing homes could v,

&
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for Medicaid. COMAR 10.09.01.10D. fThus, any recipiant who
unlawfully transfers assets in order to qualify for Madicald will
be disqualified frum the Program for up to two years. ’ such an
individual will also be ineligible for Medicald reimbursement of
nursing home care and could then be transferred or discharged for

nonpayment Lf no reimbursement? is made to the home.:

Tt J3 theoretically possihle for some recipients to trangfer
as3ets, suffar a disqpalification period, and than become
eligible for Medical Assistance. The instant contract prcvislons
could thereby come into play. However, federal w would
prohibit a nursing home from transfevring or disdgarging a
patient under such clrvcumstances despite the gee
authorigation under state law.l/

@ .

5., Remadiies

Three types of remodies are available to addrass the condugt
coniolaned of., First, crimipal sanctions can be sought agalnat
providers who violate applidahle criminal provisioms, Sazond,
civil adminiastrative sanctlons can be soaght againat providers
who vislite applicable rules of conduct. Third, civil judicial
proceedings can be initlated ajainst providacs who angage {n
conduct that is prohibited by atate or federal law.

8. Criminal Sanctionsa

In anprooriite situaticons, criminal prosecutions. can be
ini*iatad bY ei-her the Medicaid Traud Control Unit, for couduct

“ thag viglates state criminal laws, or by the United States ,
-Attorney, for conduct that violates federal criminal statutes,

Weunote that the discretionary decision to orosecute would not-

-likely be exarcised where nursing homes engaged in a prohibited

practice {n a goad faith misunderstanding am to applicable law,
particularly where state law apoeared to authorize the
practice., Howewvar, thase prosecution units may well be
interested in oursuing cases BE a more flagrant nature,
particularly where the nuriaing home refused to conform its
condycr Yo avnlicable law after receiving notification of the
illegality of the conduct. Wa suggoest hHelow that such
notification take place as soon an it {3 feasible to do so.

We recommend that you contlgye your ‘bractice of refercing

K
'

3/ Senate Bill 951 also applivcd this provision to patfents {n
intoraediate cacn facilicies for the mentally retarded. Thi bill

review letfer emohasized that, "Senate BL{L! 95Y , . . can

ERIC
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withiraw vights that are quaranteed by federal 1aw. To the

extenc thAt 1t autharizes conduct that {s progeribed by federal
law, {t dannot be given effoct.”
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.suitable cases to the approprlate prosecution units and that you
v confer with thosa.units about whether raeferrals for prosecution
in any particular class of cases in wagrnntcd.

b

.
» .

N b. Administrative Sapctions

The Department {s required to monltor current policies and %
practices of providers and may invoke appropriate sanctions under

state law. These sanctions are set forth .in COMAR 10.09.10.16A,
and 10.09.11,16A, as follows:

If the Diburtmont detarmines that a. B
provider, any agent or employee of thae .
provider, or any person wfth an ownership . )

: intersst in the provider has failed to comply
\_’// with applicable federal and “State laws and

regulations, the Department may initiate one - '
or more of the followiny actions against the ’ .

L] responsible party

» ¥ N

(1) suspension from the Program;

(2) thhhbldlnq of payment by the 4
Programy ) '

(3) Removal from tha Program;

(4) Disqualification from future
participation in the Program, either as a
provider or as a person providing services for

\ which Program payment will be claimed.

The Program therefore has variods options as to possible .
sanctione against homes that continue to violate federsl law. \
S I .

\ " In deciding whether or not to initiate* administrativae
proceedings against a particular home, the Medical Assietance
Compliance Administration may wish to consider the extent to
which confusion regarding gtate law contributed to violations of
section 1909(d) of the Soclal Secyrity Act. Unlike the interZace
with crimL?nl law, the regulationm vest considerable discrstion

{n your oflice to detaermine whethe® initiation of sanctions im
appropriate. .

The Imoositlon of administratide sanctions to remedy past
practices rajses a difficult question. This office is not awarm
o€ any cases in this State in which sanctions, such 4s .
withholding of current reimbursement, have been imbosed to make
patients and their families whole. If you determsge that an
aovropriate case exis:s for such an aoproach, we WRould review ’ .
the various legal ovticns avallable to the Pr .

. It aopears that the conduct comolained of 9 be widespraad
. In the (ndustry. 1In order to encourage maximum compliance with

. \) ‘ , . . ' e ‘,.‘ ; .

s~

b
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the applicable rdquirements of law, your office may wish tof )
consider sandtnq a warning notice as a firat step to all
providers advising tHem of the illegality of the various

ractices. Por those providers enqgaging in these practices in . .
anoranca of federal law, this education aeffort may thereby : "
discourage future violations. .

~The Office on Aging should also be advised of these possible
violations of federal law in order to expadite notification to
currert patients and their families. This information might also
bea ircluded in future recipient mailings from the Program.

The Medical Assistance Comoliance Administration will also
nerd to investigate complaints by recipients and families.
Deternining the factual basis for'complaints may often bhe
difficult task. For example, with regagd "to encouragemant jof
patiant or relative "contributions” as & orecondition of
admiasion, your investiqationn may reveal that patients andjor
their relativeq are being led to believa that a contribution will
facilitate or quarantea thdéjr admission.

<

In such caset, Lt may be necensary to go behind the express
lanquaje contained on forms provided by a facility. while the
litarature provided by a €acility may indicate that contributions .
are voluntary, In prgctice only those individuals who make
contribgtions may he accepted from the waiting lisr. The Program
will therefHen need to reviaw the admissions practices of

facili®ien in addition tp conducting interviews with patients and *
their families.

»

¢. Civil Proceadings

In lighs of tho availablility of adminlatrative nmanctionsa, the i
Madical Astistance Program will generally not he involved in
initlaving civil procendings against providears. ¢ However,
patlients and/or thelr relatives may seek td set anidea exinting
contractsa or to recover monies pald pursuant to unlawful pPrivate
pay contracta. In such'cases, the Medical Aanistance Prodram may
wish to intervane on the side of patiants and their families as
an amt:iq eiryie, Lriend of tha court, to discuss the
relatiimsaid ot fedaral and state law. The Office of the
At=orany General is willing to oarticimate in an aporopriate -

canacity oh brhalf of the Program in any challenges to Such
contracnna,

\ .

Conclusion:

} Wa hooe that this Alacussion adeauataly addresses the ledal
‘consaquencaes of the conduct dedctibed {n your request. Please

3

~
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feal free to contact this office if you vould 1like to discuss
thexa lssues furthar,

Attérney) Ganaral

.

o R =1 <

David r, Chavkin
- Asalstant Attorney General

9

#1S/DrC 1 kaa

-
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May 24, 1982

The Honorable Haxry Hughes

Govarnor of Maryland ¥

State Housae . o R :
Annapolia, Maryland 21404

Ra: Senate Bill 951

Dear Governor Hughes: - ’ : ' .

This office has raviewed for constitutionality and ‘legal
sufficiency Senata Bill 951. This bill would define certain b
limited circumstances undar which patients in intermediate :
care facilities for the- mentally retarded could ba involun-
tarily transferred or discharged. Although the bill may be

. signed into law, two pydvisions of the legislation conflict
with federal law and, because of the Supremacy Clause of the
U. 8. Conscrltution, must be appolied in accordance with federal
law. . : :

The first provision is found in the aAmendment enacting i
Section 7-709(3) (3). This provision authorizes intermadiate
cara facllities for thy mentally retarded (ICF/MR), to involun-
taxily trangfer or dilscharge a patient who knowingly transfers
personal assets in violation of contract Erovisqons and only
to becoma aligible for medicalid benefits.l/

L7 This provision was modeled after a provision in the Health~
Genpral Article, §19-345 (former Articla 43, §565g(a) (18)
(1)1 3.) that defincs the rights of patients in skilled
nursing facilities and intermediate care facilities. This
provision raised similar problems unddr federal law and was -
the subiject of a greviqun bill raviaw lestter regazding «
Housa B111 137 (1980), That provision was enacted in the .
wake of a United States District Cours dacision invalidating
thd Maryland protiibition on transfers o assets., Since that
tima, federal law has been changed o authorize such pro-
hibitions and a new Stato ragulation was promulgated last year.

A A . . N
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All patients in skilled nursing facilities, intermediate !
care facilities, and intermadiata care facilities for the
mentally retardad haye gertain rights under federalslaw.
These rights are kno&h generically as the Patients' Bill of
Rights. 42 C.F.R. 442.404(c) definas thae clrcumstances under
foederal law when patients can be involuntarily transferred
or discharged., fThe only circumstances permittédd undexr this
section are transfers or discharges for medical reasons, for
~ §he wellare of the patient or the welfare of other residents,

or for nonpayment. Violation of contract provigions on -

transfers of assets are not a permissiblé basis for transfer
or discharge, :

o

We are leftethen with a bill pgovision that aﬂﬁresnly
authorizes conduct that is pruhibiESﬁ under federal law. Thera
+ is a slight difference in the scope of ‘thea State bill and the
foderal regylations. The federal regulations protasct all
patienti in all facilities that receive either Medicare or N
Medicard roimbugsement. Thé State bill would dpply to all
patients in all facilities. As a practical matter, however,
. the scope of the twoprovisions wpuld be coextensive,.

Purasuant to Article VI, Clause 2 of the United States Con-
stitution and Article 2 of the Maryland Constitution, this
federal law must control as the supreme law of the land. The
inntant provision of Senate Bill 951 therefore cannot withdfaw
rights that are guarantcaed by federal law. To the exzent that

. it authorizes conduct that is proscribed by federal law, it
cannot be given offnct. :

' rhe secord problem in the bill concerns
contiained in Section 7-709(D) (1) (I). fThis provision prohibits
{ gontractual provisions that require patients to remain as
Private pav patiants for longer than one year. Conversaly,
it fmolizitly authorizes similar contractual provigsionsg

reguicing pn;iénts'to remain ag private pay pationts for up
to one yesx. : o '

the language

L]
'Snct’;n 1909 (d) of the Social Security Act prohibits "
facilitins parvicipating {n the Medicaid program from requlring
such pre-fdmission contractss  This office has beon advised bn
two ocercions of the fllegality of this conduce (see attached
letters) and has advised the Department of Health and Montal
Hyqieno of this analysis. Morcover, in the near future, this
officn will bo advising all hursing homes operating in the
State of Maryland of the criminal penalties apvlicable to those

Peatons who require patients and/or their familios eo sign such
contrachs, ’

-
Senate 3111 951 would not

mandate facllities to requirze
such private pay contracks.

We thoreiore do not have a direct p
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violastion of fedaral lay. However, it appears that the
Legislature intanded to aucthoriza privata pay contracts ofg
up to one year, To that extent, the provisions is incon-
sistent with federal law and cannot be given effact,
.In conclusion, it appears that this bill was intended
to fmit presently permitted practices and thexsby protect
patSants from certain abusive conduct.’ .To the extent the
bill doos 50, mot inconsistent with federal law, these pro-
yisions may be given effust if the bill is signed into law.
Howaver, thtse provisions discussed above whicg limit the
rights of paticnts conflict with federal law ahd may not ba
-~ 'givuﬁ affect,

‘pruly fpuxs,

téphon H. Sachs
Attorney Genaral

. > ) "
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ce: Carl zastwick, Esq.
F, Caywel Rayne ) . .
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., Ottty ot 1ne ¢ -
' I'( {(‘é . DEPARTMENTOF HEALTH & HUMAN SERVICES ) . Regqionar Altorney

Negion 1§} .
. . . ’ May 11, 1982 PO 8qs 13718, 3833 Munyy 8¢,
Phdageionsas. PA 19101

o "pavid § Chavkin :
Assistht Attomey Genaral I
OfZicalBt the Attcmey Ganeral
Dey t of Health and Mental Hygiene - .
201 Presten Street : .
" Baltirore, MD 2120] o

Dear My, Chavkin: ‘ '

At your requeat, we have revieved your draft rrqérandt:n to the Maryland
Of2lce of Madical Care Programs ccncerning the legality of, the practica
whereby cartain Maryland nurging hame Operattrs rwquirs indivicuala
and/or their famdliss to sign cnt=acts agteeing tb pay privata pay
rates for a spacifisd paricd befors comverting to Medicaid as a source
of payment. We concur with your conclusion that, regardless of the ) \
Stats law provisicrs at Articla 43, sectien 565C of the Annoraced Coda i
. of Marvland, this condyct violates federal criminal provisicns at §1909
of ‘the Social Security Act, 42 U.S.C. §1396n(d) (2} (A}, when the facility
entaxing into such ccntracts iy a Medicaid peovider, . Indeed, as you can
sea by the attached copy ol a letter to State Medicaid agency ccinsel
dated May 27, 1980, we are simdly reitarating cur legal pesition that
suclt cenduct violatas federal law, !
4 i
As you \row, the federal program requiremants do not mandate that previders
accest Madicaid patients. Ters it genernl awarcmess that Medicaid
®  beneficiaries ufim exparience more difficulty than private pay patients
in quining acdmisaion to 1mg torm care facilities. This issue ig well
illustwated by a jJotica of Propesed Rulemaking published an July 14,
1980 (45 P.R. 47172) concerning “selecticn of patients by source of .
payment, " which states as follows: .

» We salicit corments on what, Lf any, requlatory involvemmnt is ' o

approvriata with regard to facility policies on admitting Medicare .

or Medicaid patients. - . :
Therd is an apparent shartage of nursing ham beds for Medicara N

and Medicaid patients, fhey arpear to be.on waiting lists loncer

than private pdy patients who rarely seam to have trouble finding

an available bed, For Medicare beneficiaries, tha preilem is a s

. shortage of certified beds; for Medicaid beneficiaries, the prchlem \
o is gaining admiswion, We note that participaticn in Madicare and -

Mrdicaid is voluntary, anll some facdlities may now oarpensate for '

los government reimntrserent rates by maintaining a carvain pregerzicn

of privata pay patjenta, . :
e .

o € '
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L In ik viey, althcugh-a Medicald provider wmay opt to enhanca its reimb.w:anm{: o
SV, 0T e by admitting anly privets pay patiénts without violating federnl law . S
Tt . and requlations, A provider mly not eentrack to 8ccest a paticit as a K
;7 Madicaid beneficiary under the conditicn thht the movider first recedvo
payment. Jt the private mte for@p to'a year. In this ‘situation, we o
. agres with your canclusicn that tho provader has not marely eéxciged . S
o . Ats conceded right to disctininate awng prospective patients based o= .. |, o
So.7. . .- the source of payment f¥ ehelr care, but has impoued a pre-acmissien . % .o .
’ v ocenditicn directly related’ to Medieaid cugi.b%i;y. in violatien of .. Y
§1909(d) (2) (A) of the Social Security Act, 42%.4.c. s10ehd (D). = o

S0 . s We also anour iy your chservaticn that fedural legislatien emacted ;7 0 oo T

R | stbsiqunt to Maryland's State law provisions at Article 43, seciion + - ¢ R

562C coes far wwards remedying the circimatances which largely fospsred e B
] the wdctment, of this Stats law, viz., to hrovent individeals *w—n g :

¢

S . trensfarzing thelr asséts for lesa than faix consideraticn in erder %o |,
e cttain Madicnid eligibility.  gee 519021,%) -0f the Social' Seiclty Moty » ¢
i 42 U.6.C. §1396a(3) , enacted by Seoticn §(b), Pub. L. 96+61L. " T Y

Sy e, W8RCEh thar you will find these comients useful as you Mualize your - - :
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; / . Key 27, 1530
' ' Ros Federal Frohinitien
. ' . '\. :
‘. $esm K, Gauvey : _ . :
. lssistant Atomey Gangral Co .
Dazartmat of Nealth and Mamtal Byglana

201 tiest Poostn Steat
, Balti=sre, 1orylard 21201

Doax I's. Gauvay: ' ~

Thiz s in reercse to o lettor of l'ay 6, 1930, recxsting thas ve

advisa g of the.lacal suzpert o tha Pacicnal Medicaid Diresic's

letior of Jameary 15, 1020 vhich {nfoemd tig Stata ledicaid agacy that

" o « Daing ‘eras carnot roguirs that a medizal aseistanes Tecizignn
© pay privately in oxdar to gain admittanca to the Lome, ? - ’

Sogtlon 4 (). of Puble Low 95-142 (Octcher 75, 1977) eoded sactica
" 1509 of tba Soclal Seo.x:ity Agt (42 U.5.C. §13%6h); 42 U.s.c. sLagn(d) (.
. Frovidag as follcsas i

(d) thoover frowingzly ard will%: Tpe /
(2) Cuarces, sollcits, accosts, or raccives, in addition ¢
Ny emnt otharwite requizdd ¢ be paid wdar a State plan

- astroved wxler this mubchostar, any gifh, Ry, doratism, o
char cncideraticn (other than a charitable, seligicee, ex

~— - philanthreple antritutien % an crpani=atiom or £ a
- persx@ unrelatad to the patignt)e ’ .
) &8 a procondivion of ad=itiing A petient < a hesmital

ardlled muraing facllity, or inta~dinta caro facility, ,

- 'Mmt."acostott)nlcwimsgmﬂdad tharein to tho patient
i9 paid gor (in whole ar in pers) wider the Gtasa plan, shell
ta 7 Of a foleny ard wnen conviction tharpo# shall bta

" fined no% sora than $25,000 ar impeincned for not core than
five years, both,

Al

he Doparizent hag nof vt mlga&d Teculations weler thig brascia—r ‘
provisien, hat we that tha smtrta {tu0lf exelisitly and claarly

prohibits tha gitae recemtdly ddentifled b tha Centzal l'aryland

#al .of sema Maryland HNedicid providors to acmopt
tdor REging heoag wlees tha mabicatd arh abla to oy
dvneed Sy 4 perioll of frem 13 renths to tuwo yearn,
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Scope of Services and Benafits
' for the
Elderly in Maryland
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o Education
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A Attachment 3

(\1 | .
o
. Title 10
DEPARTMENT OF HEALTH AND MENTAL HYGIENE

Subtitie 09 MEDICAL CARE PROGRAMS

Chapter 11 Intermediate Care Faclliity Services

Aulhorl!,y' Article 41, §206; Health-General Article; §32-104/b) and 16-105;
. Annotated Code of Maryland

.01 Definitions.
A. The following terins have the meanings indicated.
B. Terms Defined.

. (1) "Accrual basis” means recording revenue in the period when
earned, regardiess of when collected, and recording expenses in the
period when incirred, regardless of when paid.

(2) “Activity of Daily Living (ADL)” means one of five I'um.lm!

(bathing, dressing, mobility, continence, eating) for which nursing '
home residents are to be évaluated in terms of roquiring help in the
performance of the function. R

(3) "ADL classification” means one of fodr categories into which n :

. resident will be assigned on the basis of the number of Activities of
Daily Living in which the resident is found dependent during a patiest
assessment and the types of procedures the faclhty is required to
provide to the resident.

(4) “Administrative day” means a day of care rendered to a recip-
fent who no longer requires the lavel of care being provided,

(6) "Allowable cost” means costs that ard includable in the per
diem rate and that reprosent the provider’s actual cost as verified by
the Department or.the Departments designue.

(& "Appropriate facility” means a fcitity located within a 26-mile

radius of the location of the facility currently rendering care to the
recipient or a more distant focility if acceptable tp the reciplont whick
facility is licensed and certified to render the recipient’s required lowel
of care.

{7) "Bad debts” meats amounts conllderad to be uncollectible
from accounts and notes receivable that were created or acquired in

- 605 : .
Supp. 12+ . :
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10091117  Department or Heatth AND MNTAL Hyorene

C. A provider may not use a recipient’s personal needs fund for care’

" or services which are aither nllowable ps part of the per diem cost or

‘otherwlise covered by the Medical Assistanca™Program.

D. Upon request during normal business hours, T days a week, for a
minimum of 3 hours each day, a provider shall allow a recipient to
withdraw, or otherwise use his personal needs fund.

E. A provider may not use a recipient's personal needs fund for care
or services not requested or not provided. A recipient’s personal needs
fund may not be used to retire a pre-axisting debt.

.17 Racovery and Relml;uraemenh

A. If the recipient has insurance, or If any other person-is obligated .
either legally or conigactually to pay for or to reimburse the recipient «

for any service covered by thia chapter, the provider shall seek payment
from that source. If payment is made by both the Program and the
ingurance or other source, the provider shall refund to the Department,
within 60 days of receipt, the amount paid by the Program, or the

" Insurance or other source, whichever is less.

ment.

.18 Cause for Suspension or Removal and Imposition of Sanc-

L tions.

-A. If the Department determines that a provider, any agent or em-
ployee of the provider, or any person with an ownership interest in the
provider has failed to comply with applicable federal or State laws or

_regulations, thé Department may initiate one or more of the following

actions against the responsible party:
(1) Suspension from the Program;
(2) Withholding of payment by the Program;
{3) Removal from the Program;
(4) Disqualification from future participation in the Program, ei-

ther as a provider or as a person providing services for which Program

payment will be claimed.
B. If the Secretary of Healttr and Human Services suspends or re-

maves a provider from participation in Medicare, the Department will .

take aimilar action.

60844

B. The provider shnll reimburse the Dapartment for any overpay- /

s
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Msmcu..(gmx Proarams '10.09,11.20

C, Thé Department will give reasonable written notice to the Inter
mediate care {acility, to recipients, recipienta’ next of kin, and others
who may be affectod, of its intantion to impose sanctions. The written
notice will state the effective date and specific reasons for the proposed
action, and adviss the provider of the right to appesl.

D. A provider who voluntarily withdraws from the Program or is
removed or suspended from the Program according to this regulation
shall notify recipients that he no longer honors Medical' Assistance ®
cards before he rendars additional services, . i

19 Appeal Procedures., .

Providers filing appeals from administrative decisions made in com- N ‘
nection with these regulations shall do so according to Health-General : .
Article, §2-207, and Article 41, §244 ot seq., Annomted Cgpde of MmyL & |
land. . ., : . .
20 lntorpretlvo Regulation.

Except when the language of a specific rogulation mdlcn&oa an inteat

Program recipients without regard to the availability of Federal Finan-
cial Participation, rogulations shall be interproted in conformity
with applicable foderal statutes+and regulations.

Administrative History

Effective date: July 0, 1975 (2.0 Md. R 10760 - .
Regulation 03 ded effective Jenuery 30, 1976 (3.4 Md. R. 216)
Regulation .03H amended effeciive.D ber 31,1078 13:4 Md. R. 210 .
Regulation 038 adopted as an orﬂlruncy provielon effective July 1, 1977 (4.18Md. R
1144); adopted permanently elfective October 21, 1977 (4:22 Md. R, 1671)
Regulation DY led effective September 29, 1076 (320 Md. R. 1144)
Regulation .05 amended effective August 17, 1977(4:17 Md. R. 1300
Reguletion .05 amended a2 an emergency provision effective April 1, 1077 (4:8 Md. R,
631), amergency status exténded at 4:17 Md. R. 1291 (Emergency provisione are
temporary and not printed in COMAR) .
Regulation 068 amended offewtive August 1 4:17 Md. R. 1300
Regulation 088 amended effective January 3 4 Md. R 218) ’
Reguletion .08C Adopted as an emergency provision efTective July 1, 1977 (4.15 Md. LR !
1144); adopted permanently effective October 21,3977 (422 Md. R, 1671)

Regulation .07 amended sffective August 17, 1077 (4:17 Md. R 1300y« *~ 7 T,
Regulation 09 amended effective Auguat 17, 1977 (4:17 Md. R, 1300} oa(
Regulation 09A ded effective Sepiember29, 1976 (3,20 Md. R. 1144) '

Regulation .09B amended as an emergerfey provision effective April §, 1977 (4.8 Md. B
631), emergency atatus extended st 4:17 Md. R. 1201 (Emargency provisions sre .
temporary and not printed in COMAR) - ' "

60845
Supp. 12 . .
. ) . N4 ‘;.5 . .
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" 10.09.11.20  DepartMenT OF HEALTH AND MENTAL Hvoimng .
Regulation .09B, D ded allective J y 30, 1978 (3:4 Md. R. 216)
Regulsjion 09A amended as an emergency provision effective July 1, 1977 (4:18 Md.
oy R R. 1144); adopted permanently effective October 21, 1977 (4:22 Md. R. 1671
/ ) Regulation .00A amenlied a8 an amergency provielon efTective June 18, 1978 (6-13 Md.

R. 1039% (Emergency provisions dre temporary and not printed in COMAR)
" Regulations .03 and .09 amended a8 an emergency provision sMktive January 1, 1078
{8:1 Md. R. 16), (Emergency provisiona are temporary and not printad in COMAR)
Regulations .03, .08, 08, and .09 smended a2 an emergency proviaion effective March

18. 1978 (8:17 Md. 518) margency provisione are temporary and not printed in

COMAR) \

Chapter revised effective July 1, 1078 (3:13 Md. R. 1082) e
Regulations 01Q. R, W, JJ, MM; .02; 078 amended oll'ullwﬁotmbcr l4 1979 (6:28

Md. R. 1880)
) Regulation .01M-1 and M2 ldopud eflycljve July 1, 1080 (7:13 Md R. 1278) . <o
. - Regulations .010; .06; .07D ded effective J y 1, 1980 (6:36 Md. R 2074) . -

lations O1P-R and .03K repealed effective January 1, 1080 (6:28 Md. R. 2074)
‘%\B%lumn 01P adopted effective January 1, 1980 (6:26 Md. R. 2074)
gulations 01LL, and .08A:1, and 09A ldoptod elfective Decamber 14, 1079 (6:25
Md. R. 1080
Regulation .07-1 adopted effective July 1, 1980(7 13 Md. R. 1278)
Regulation 08E amended as an emergency provision effective July 1, 1978 (5:14 Md.
' R. 1131); adopied psrmahently effective November 8, 1978 {3:22 Md. R. 1673}
- Regulation .11 amended eMMective Decembar 20, 1962 (9:26 Md. R. 2484)
Regulation .110 adopted s an amergency provision effective Octobef 16, 1970 (6. w
Md. R. 1775), emergenty status onpired March 1, 1980 lEmortcncy provisions are
' temporary gnd not printed in COMAR)
Regulstion .16A, B ded affective August 17, 1981 (8:16 Md. R. 1368)
) . Regulation .18 adopted .fr.cuv. October 28, 1982 19:21 Md. R, 2J08)

- s

(,hupur revised effectiva January |, 1087%9:25 Md. R. 2480}

Regulation .03 amended as ah ¢meygency provl-lgn offective, ary 18, 1683 (108
Md R. 518), (Emergancy provisifns are temporary and not in COMAR)
Regulation .13F amended a8 an erpergancy provision effectiyAlanuary 1, 1983 (10:1

Md. R. 21); adopted permanentipu(Tective May 1, 1983 (107 Md. R. 634) .
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: . MEDICAL ASSISTANCE COMPLIANCE ADMINJSTRATION.
DEPARTMENT OF HEALTH AND MENTAL HYGIENE
JOO wesT PRESTONSTREEY  «  BALTIMORE, MARYLANO 21201  » AreaCoded0!  + . 2795

-2
TYY FOR OEAF: Balto. Ares J83.7658 s, 0.C. Matio 6880481
Chartea A, Buck, Ji., 80.D. Secraiary

,. i

Harsy Hughes, Governot
‘..‘ ! L's
December 10, lQ#’

Mr. Millard L. Cursey, Jr.

Administrator . ‘
Holly Hi1) Manor, Inc.
531 Stevepson Lane
Towson, “Haryland 21204

Dear Mr. Clrsey: ~
In a Departgent of Health and Menta) Hygiene Nursing Home Advisory

Notice dated vully 9, 1982, John L. Gragn, Acting Secretary, directed all

nursing homes 1fcensed by the Department to make certain amendments to

their admissfonfcontracts and to nqtify patients and/or their guarantors
. of those change$.. This Notice was pursuant to an Advice of Counse) from .
the Attorney General which advised that Admission Agreements requiring

patients to remain in a private-pay status for a specified period of time

before seeking Medical Assistance eligibility are,prohibited by Section

1909 (d)(Z)(A? of the Social Security Act and, therefore, violation of

the Conditions of PartiWation in the Medical Assistance Program,

N

In response to the Notice, you notified me by your tetter dated

" October 6, 1982:

L [T ) )
"Upon advice of coum? Holly H11) Manor Inc. {s
unwilling to modify 1t's afreérfints at this time and ' ’
will continue to .use previously State of Maryland -
approved agreements unti) the present litigation 1s
resolved."

~As a consequence of your stated position, on November 10, 1982
representatives of the Department visited your facility to inspect the
contracts you require of individuals admitted, hoth before and subsequent

. to the issuance of the.Atsorney General\s Advice of Counse] latter on
Jduly 7, 1982. This inspection revealed that of sixty patient records
copled: ) . .

1. Twenty-eight in residence as of July 7, 1988 and al) five

aceisiad subsequent to Sul; 7,71952 had coptracts wht:: "

v 'y ‘\\,
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Wr. Millard L. Cursey, Jr. ¢
December 10, 1982
Page two

contained the folliwng wording:

*We | accordance with Maryland law the Facility may '
require the Resident to remain as a private pay . .
resident for no longer than twelve months as a 4
condition for remaining 4n the Facility in the
event the Resident becomes Medicaid eligible.?

2. Seventcen in residence as of July 7, 1982 had contracts which
contained the following wording: '

"That the Facility will not accept piyment for .-
'services from any government third party-payor ’

programs.” . N
3. Ten in residence as of July 7?'1982 had contracts with
amendments which contained the following wording:

“Holly Hill Manor, Inc. will not accept payment R
'. for services from any government third party payor : ~
' programs."”

4. No evidence was found in any record of any contract amendments .
incorpurating the provisions outlined in the Nursing Home
Advisory Notice of July;?. 1982. -

From the foregoing, it is clear the admission agreements currently
in ‘force at Holly Hill Manor violate Federal sand State laws and regulations
« by .requiring individuals and/or their families to.pay private-pay rates for
up to one year prior to acceptance of Medicaid. Further it is clear that
Holly Hi)1 Manor, Inc, fs in violation of its agreement dated August 25,
: 1982 with thé State Uepartment of Health and Mental Hygiene by refusing to
Maccept payment from any government third party payor program." Therefore, |
in accordance with COMAR 10.09.11.16, by copy of this letter I am directing |
the Medical Assistance Operations Administration to make no further pay-
ments for services rendered by Holly Hill Manor, Inc. after January 31, 1983.
This sanction will be recunsidered immediately upon presentation of evidence
that action has been taken to comply with applicable Federal and State laws
and reyulations, in accordance with the directions issued in the Department's -

Nursing Home Advisory Notice of July 9, 1982, t
You have the right to appeal this order in accordance with Article 41, . -
Section 206A and+206B and Article 41, Section 244 et seq. of the Annotated T

Code of Maryland. Filing an appeal stays imposition of the sanctions until
the appeal is heard. You may file an appeal by notifying the Department
Hearing Examiner within 30 days of receipt of this letter. [If you do so,

a hearing will then be scheduled at which time you will have the opportunity
to contest this decision. )

b e Singerely, ;<M4)
XA towtened A

£ 2
gf/,
Laarence 3. Dayne, Director -

LRP:mat - Medical Assistance Compliance Adm!histration
[3 .’ ® -~y
&
-, * ' 4
¢ 4 * .
. “ 1 L\ Y »
, . f)\ : '
\.T_ . “ ' o . J aa [ M » ‘
’E MC . " ! . : ) \ . * , ) ' ) .
o o] ‘.




DEPARTMENT OF MEALTH AND MENTAL RYGIENE

“

o\ Lo saQyy, *
@c\aﬁﬁdﬁ}?b%@f? Q7 pABMORE, MARVAND 21201
Page three * CHASLES R, BUCK, J2., S C.D.
* ¢’ ’ .~ '
. v : .
cc:* ilr. John L. Groen, Deputy Secretary A .
5. Adele Wilaack, Assistant Secretary for tedical Care rojrams
‘Ir. Jerome liport, Director, Medical Assistance Oneratfons Adainfstration
Ir. Harald Gordon, Chief, Division of Licensing and Certification
Nr. David Chavkin, Assistant Attorney fieneral -
Ar. L. talcdln Rodman, C.A.E,, Executive Uirector, I'ealth Facllities
Assocfation of Marsland «
' m—— . .
bece: Ms. Jeanne E. Fisher . LY
4s. Melvina Ford .
Mr. Samual Colgain '
Mp.

Richard Cederstrim
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‘Baltimore, Maryland

'Q}eyon".

-y
B

-

OFFICE OF THE SECRETARY o
OF HEALTH AND MENTAL HYGIENE

DEPARTMENT

00 WEST PR‘ESYON STAEET o  BALTIMORE. MARYLAND 21201 @
. [} -
Hartry Hughes, Govemor : ~—— N

. 2642
Chartes . Buck, Jr., 8¢.D. Secritary

AreaCoded0) @

.
N . -

June 1, 1983 ' " “
Al L s R

n

sanford V. Teplitzky, Esquire

Jervis 8. Finney, Esquire . o :

Ober, Grimes &Shriver N L .

1600 Maryland National Bank Building - :
21202 M ' {

] Ret Summit Nursing Home -~ 82-MAP-264 :

. Fredecick Villa Nursing Center - B82-MAP-273°

Sykesville Elderchre Center - 82-MAP-2T4

v v . . .

Gentlemef:

Enclosed ‘pleane find my gropbaal for decision, inc}uding
gtatement 'of ' Case, lssues, Findings of Fact, Law and yaquhutionn,
Conclusion and Recommendation in &ccordance with Article‘41,
Section 253, of the Annotated: Code of Maryland.

Q I

] Within €ifteen 115) working days after deposit in the mail
by this Office of this proposed dec{slon, you may “file written
exceptions and requesb to present oral argument to the Becretary
or his designee. ¢ L :
Coples of your
or thair-counsel at the same tiffe. d . ”t
A copy of this

¢ . . :
: proposal for, decidion has also beén forwarded
to the Secretary on g .

even date, . .
and request to present arguhent to the
the Secretary shall issue ‘his final

v

JIf no exceptions
gecretary are filod,

"decision. -

Very trul)
Ry

flearing’ Examiner /7 L, )
Offfce of Hearings

“

SMV/mz e

X > 3 L A L] '. K]
]“ ‘ . d T - "b.

. . -

‘Bne. ¢ >
b

excoeptions must also be mailed to all parties

-




BUMMIT NURSING HOME *  BEFORE ‘A HEARING BXAMINER

FREDERICK VILLA NURSING CENTER OF THE DEPARTMENT OF

and - S *  HEALTH AND MENTAL HYGIENE
SYKESVILLE KLDERCARE CENTER ,
‘ Appellants * s
vs. ' ' ' . *  HEARING OFFICB DOCKET NOS.
MEDICAL CARE PROGRAMG .. 82-MAP-264
DEPARTMENT OF HEALTH AND - . ) 82-MAP-273
MENTAL HYGIENE { .o " f2emap-274 {
' Appoliee.- * ¢ \ v
N . * * * N " * + ", * T o
. ‘ STATEMENT OF CASE, S
L. ISSYES, FINDINGS OF PACT, o
- M & REGULATIONS, o N e,
. .. CONCLUSION AND RECOMMENDATION R A

STAT!:.MENT OF CASE %‘ - S T
On July 9, 1982, John L. Green,'Deputy Secretary for'?:'
Operations oE the Department o8 ‘Health" and Mental Myglene; £or the

atate of Marylnnd,

isaued dﬁd dlsttlbutod to all nurslng hbmea in

Matyland qertifled'as Medicaid:ptovidern q Nurslng Home Advisory

'Nutlce. Attached to qaid Advisory Notice was an advice. of

~counseh letter slgned by Stephen H. Sachs, Attorney General for

-,the.Stato f Mat land and two other Asslétant Attorne 8 General.'
|, .o K y

PR Thh pnrt of the Advisory Notlce which at!ted the

‘following was objected to and chpllenged by the Appellants:
- "o, Nuralnq homevoperators may nob require . ) !
. individuals and/or their families to sign ‘ “ '
contractg agreelng to pay privatespay rates for '
i © .7 & specified period before converting to Medica}
T assistance covarage/, Federal. Law sgpercedes Lo
v the Maryland Statute on this subjegt and -
. T oarticle a4y, Section 565C(a){(18)(v)" cannot be .

giwgn legal effect with regard to nursing homea : .
participutlng in the Medicaid" Program -

: ;-
L The starugo:y authority cited by the Attorney General

/

of Marylnnd in hlu adviae o£ counael letter is Section

»

909(«1)@2)(:\) o-f thq ‘Bocial beoutity :\ct, codified at 42 v.s.c,

M A .70 rovidd by ERiC

oo
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§1396h(d)(2)(A). Section 1909(d) designates certain penalties
for violations of the Medical Assistance (or Medicaid) statute,

and provides as followsi

" %(d) whoever knowingly and willfully -~ #

¢1) charges, for any, service provided to a
patient under a State plan approved
" under thie subchapter at a rate in
excess of the rates established by the
. : State, or : ) -

. (2)-‘charges, solicits, accepts or
receives, in addition to any amount
o _ otherwise required to be paid under a
.~ . State plan approved under this i ‘
subchapter, any gift, money, donation,
or other consideration (other than a
charitable, religious, or
philantrhopic contribution from an: o
organization or from a.person v
. unrelated to the patient) -- ' :
(k) ss a precondition of admitting a
patiept to a hoapital, skilled
nurainy facility, or intermediate
care facility, =

. (B) as a requirement }or the patient's , ,
continued stay in such a facility,

when ghe cost of the servicéa provided

therein to the patient is paid for (in whole

or in part) under the State plan,

shall be guilty of a felony and upon

conviction thereof shall be fined not more

than $25,000 ¢r imprisoned for not more than
' five years, or both." ) '

’

4{ V.S8C. § 1396h(d).

Article 43, §565C(a)(18)(v) of the Annotated Code of

Maryland (recently dodified in somewhat modified form in Health C

General Article § 19-345(c)(1)(4) (1982)), referred to in the  *.°

Tt

Advisory Notice, provides: . S P

p g
R

"aAh admission contraot of a Medicald certified "/ o
‘facility may not require a patient to remaina . - .- Y
private~pay patient for more than twelve months as’ Sl e
o tondition for remaining in the nursing home in et .
- the evernt the patient becomes Medicaid oligible."" R
S L : RN T S S A PR
- puring the 90 day period afteér the issuance of ‘the''" 7ol

’

AdVigory Notice, ceunsel Eo;‘hppellantb;and for the'uealkhff;
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s.Faciltfiea Associatlon of Mpryland-( HFAM") engaged in ‘
'-‘cotreapondence wiﬂh Autorney Generul Sachs in an attempt to *
obtain clarification of the 8cope and effect of both the Advisory
Notige: And the Attorney General‘n advice of counsel flotter.
During the’ aahe 90 day period, certain nursing home members of
uFAM wgre Ln&gﬁctad by State authorities and were cited for their . . )

failure to delote prlvate pay duration of stay agreementa from
o
their contracgu. .

.....

o .

advised thq State that they wili continue to employ the one year -
. prtvnro pay“duraﬁdon mF'stay agraementa Because they do not
vlolato Statq or Fdderal law “shhaequent to receipt of that

P
advice/qgam the nutsing homes, the 8tate announced aanctiona ’

K dqainst cettaln nurslng homea, cutting off Medicaiad reimbjFaeMent

to these homes for alleged violatlon of Federal law as

[
lnterpretEd 1n Ehe AdvAsory Notlce. This appedl followed the

'-I\

imposition of the santions. S
All sanctlona have been stayed pending this decision. ¢

4
s THis gction concerns*ﬁuration of stay agreements .
v "Yx

::,:“ entered into between nursing homes and 1ndividuhls, or parties

[

{ tesannible fo: the lndividuals& who present themselves to the

-

facilities na private pay patlehts; All parties have stipulated
thdt pxlOatp _Ppay durandon of stay. agreements are entered into
wiuu'indivlduals who are on private pay status on the day of

o thtt;:;dmtziion to the facillties. At such time,- there is no

assutnncq, and indeed no way of knowing, whether the patient will °

o - ever be eiigible ﬁor Nedicaid benefita.

A typlual duration Lf gtay agreement was employed by
i -Sykesvllie EIQe:daggyCenter‘ Under auch an agreement, the -
' ..pa'tles to‘tha toqttact agree that.the patient may elecl t6 have

his “cace Paid for "By Madicaid only after a certain period of

: ’ 0

) LA . .

ERIC - SV it o
P v | ' e ey - ) _ ‘

. . , . o e . .o N
. AT ! . N




ERIC

172

time, Wypically one year. The agreement assumes that the patient

will have a gontinuing need for the level of care furnished by

3

'the_facllity beyond the one year period.

It is Appellantsa' position that nothing in the Federal

statute invélidates such a private pay duration of stay agreement
. . ’

+

entered into voluntarily by both parties,

Ly

A% a result of this difference of opinion, suit was
r .

filed in Fed&ral Court by the AppellantsL' Judge Ramsey abstained -

from taking. jurisdiction over the case, since there was a Stpte'
prOcess_a§uliab1e that could prvide relief,

on March 11, 1983,_or“T\argument was made in this State

vadministrative Torum in addltlon to the submlsslon of briefs and

exhibits by both the Appellant and Appellee. Additionally, the
Appellants submitted copies of all documents submitted for review
by Judge Ramsey. . ‘

Prior' to sald oral argument on March 11, 1983, both
Appellant and AbpaLlea‘agreed that both the Secretaty of the

Depattment of Health and Mental Hygieno, and, therefore, myself

are not "per se" bound by the three- -signature Attorney's General

-, advice -of counsel letter, datad July 7, 1982, ’ .
. ree "

e ' 1SSUES o
1. May nursing homes in the State of Maryland enter
itntq, prlvate pay duration of stay agreements with individuals who
are on prlvate pay‘statua (persons who are not cartified tor
receipt-of Medicaid bennfits whether or not they are eligible for
such benefits), as of the day they sign the admission agreemenh?
2. If. the answer to issue number one is8 yes, can the

private pay duration of stay- agreements be enfgiced if and when

the patient becomes eligible for.receipt of Medicald benefits and

chooses to rec§}Vb those bedefits,? . . "
’ FACTS o
A
.“4.‘_ '
. ! L]

o s

4



, - «1m8 °
k - i -
| d on July 9,'1962, John L. Green, Deputy Secretary for
L~ ‘Operations of Health and Mental Hygiene for‘the State of
Maryland, issued and aiatributed to all nursing homes in Maryland
‘certified as Medica1d>prov1dera a Nurslng.ﬂome Advisory No;ice,
and attached to said Notice an advice of counsel letter signed by
two Assistant Attorneys General and Stephen H.:'Sachs, Attorney
General for the State of Maryland, dated July 4! i}ez.
puring the 90 days following the issuance of the
. Advisory Notice, the Appellants and certain other nursing Komes
were inspected by State authorities.
This lnspectign consisted of review of contracts
between the inspected nursing home and patients presently ,
. .r;aiding.in aueh nursing homes.
Such contracts, which were investigated by the Agency, N
? .contained in one form or the other the provision that ‘the patient
may elect to have his care paid for by Medicaid only after a ‘
éertaln period of time, typically one year. .

Puring this 90 day period of inspection, the nursing

homes who were in violation of the Nursing Home Advisory Notice

were aﬁhctionea by the St;te of Maryland by being cut off from .'!!
Medicaid reimbursement. Such sanctions were issued by the State

of Maryland only after the individual wursing home refused to

change the contracts between Ehemsélvea-and the patient to bring N
them into conformity with the July 9, 1982 Nursing Home Advisory

Notice.

LAW & REGULATIONS
Section 1909(d)(2)(A) of the Social Security Act, 42

U.S5.C. §1396h(d)(2)(A), provides thats , - .

*Whoever knowingly and willfully . . . charges,
. solicits, accepts, or receives, in addition to any
amount otherwise required to be pald under a State
,.plan approved under this title, any gift, money,
donation, or othet consideration (other than a
charitable, religious, or philantrhopic

.

.
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c0ntr1bution from an organization or from a persan. i
| L unrelated to the patient) . . . as a precondition -
o I of admitting a patient to a hospital, skilled .
- y © ¢ . nursing facility, or intermediate care faoili RN
o . shall-bwrguilty of a felony and upon convict

thereof Bhall be fined not more than $25,00
Y ed*for not more than Eive years, or both " e

S noced Ln Baninouv-,ﬂodital Sqgvice of ;he District of Columbia,

- Civil ActionuNo. R~79 952, 1981~1 Trade Cas. 64,144 (June 30,

't F@y be void as against public policy. In

quahlﬁg Prom hhﬁ.deotatoﬁ bt the Circuit Court of Appeals for the g

CRRTY

abt Eg}umﬁla 1n Williamq v. Walker~Thomas Furniture Co., .

. Diatrid

- hédee L&ttie~teal choice, signs a commercially
Usisasonable’ pontract . + .« the Court should
coms bder whether the terms of the contract are saq
V) air that enforcement should be withheld."® -

v&oxpiuthqd by Repreaentative Pepper during floor consideration
_hhlw amandmant, khére is no meaningful bargaining possible

~bexwe«n Lhe»hattent\seeking admission and the home. The patient
te fﬁfﬂ to;“téke lor jeave it." He can agree to the terms orx
go wl;ﬂout Q&dxrai ‘nre. Under such circumstances, as
Ropresﬁnﬁktgve Phpper noted, the contract is nothing less than
"blackmq;}.- 123 Cong Rec. 30,531 (1977),

i ﬁhdet the Suprémacy Clause of ;he_Unlted State

‘Faﬁdﬁééitutioﬁ, any State statute’ that is inconsistent with a

valid}y bnqcted Federal law is void Article VI, clause 2 of the

'.~\‘--

it dﬂsﬁage Eogetitution provides that:

:fThis\COnstitution, and the Laws of the United
Btated.-which shall be made in Pyrsuance thereof}
“and: -all Treaties made, or which shall be made,
undet 'the Authority of the United States, shall be
}«the supreme Law of the Land; and the Judges in
~overy State shall be bound thereby, any Thing in
Lthe Constitytion or Laws of any State to the
Coﬁtxnry\notwithstanding‘ .

i lard, 406 U.5. 598 (1972); Towpsend v,
+8. 365

e
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.1966. The Court agreed that the statute had been ambiguously
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This requirement is paralleled in Article 2 of the * o

Declaration of RigHts to the Constjitution bf‘Maryland. Thisg

pgovides that State law cannot auth@rize conduct prohibited by
- - '] ‘ N

Federal law.
42 C4F.R. 447.15 provides that:
"A State plan must'prbvide that the medicaid agency '
must limit participation in the medicaid program to
providers gho accept, as payment in full, the
amounts paid by the agency," ,
This provision is paralleled in the State regulations for nhrsing
homes at COMAR 10.09.10.03I and }0.09.11.03E.
As Sutherland explains in hisﬂifeatise, Statutory

» -
Construction l4th ed.. 1974), at volume 3, §59.06:

"The rule that penal or criminal statutes are glven
a strict construction is not the only factor which
influences the interpretdtion of such laws?
instead, the rule is merely one among various aids
which may be useful in determining the meaning of
penal laws. (Citations omitted.] This has been
recognized time and again by the decisions, which
frequently enunciate the principle that the intent
of the legislature or the meaning of the statute,
must govern and that a strict construction should
not be permitted to defeat the policy and purposes
of the statute." :

THis rule has been consistently applied by the United

States Supreme Court. For example, in Scarborough v. United

States, 431 U.5. 563 (1977), the Supreme Court affirmed a
conviction over a petitioner's challenge to a Judicial

construction’ of the omnibus Crime Control and Bafe Streets Act of

drafted and that i€ was difficult to conclude which clauses were
modified by a subsection of the bill. However, the Court ;
concluded thét any ambiguity wag eliminated by reference to the
legislative history of the provision. Ae the Coutt explafned:

"[Pletitioner geeks #0 invoke the two principles of
statutory construction relied on in Bass - lenity
in construing crimifal statutes and ‘caution where
the federal-state balance {s implicated.
Petitioner, however, ovérlooks the fact that we did
not turn to these yuides in Bags until wp had

° v

» T . .

O 5
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" concluded that "[a)fter ‘'melzing every thing from )

¥ which aid can be derived,' . . . we are left with <
an ambiguous statute.: 404 U.S,, at 347, 92 8.
Ct., at 522, The principles are appllc&ble only
when we are uncertain about the statute's meaning - . s
and are not to be used "in complete disregard of )
the. purpose of the legislature.” " {Citations . .
omitted.) Here, the intent of Congregs is clear."

oy

1d., at 577. 1In theflns;ant_case, that ambiguity can be pro perly

>

resolved by reference to the legislative history and the . :

construction intended by Congress in adopting the Peppgr

Admendﬁent.

+  sSimilarly, in Bifulco v. United -States, 447 U.S. 381

{1980}, the Court considered the legislative hlstoEy of the
cfiminql statutg at issue in order to determine the approptlate
construction to'ﬁe given the penalty provlsion; of the
Comprehonslvé'brug Abuge Prevention and Control Act of 1970. In
rejectlng'the government's lntérpretutlon of the sgdtute in thag,
case, the Court concluded ‘that rather thuh,supportlng the
government's view, "the Act's legislative history supported{ed)

the obposlteivlew."' lglJ.ut 398. By contrast, in the instant
situation, the leqislhtlve history unambiguously t;qqlres the
intctpretatlon upplled by the State hppellees. . - |

The "Patient's M1l of Rights," 42 C.F.R, §442.311

(1981), proyides thay¥ ‘ : . .. |
. "the ICF must have written policies and procedures . ’ .
‘that insure the following rights for each resident: ) . ¢
{c) Transfer.or discharge. Each resident must he
! : transferred or discharged only for -
’ * (1) Medical reasons: _ .
. {2) Wis welfare or that of the other ",
. residents; orn . v ‘
. (3) Nonpayment except as prohibited by the . S }

medicald program.
Maryland law clarifies this last provision by indicating that o
- reliance by an lndivldung'on'Medlcul zsaiatance reimbutsement as

his source oﬁ,én¥mont for nursing home care cannot be congsidered
'8

[y

. ) ot
. -8~ : .

“,‘ ‘3 «u’;.. _ ] ';7 j
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as nonpayment. Health Genoral Article, §19- J4s(c) (L) (i), ’
Annotatqd "Cade of Haryland (1982)! provides that:

.. "h- Mcdlmald certlfled facility may not (t]lransfer
. or discharge a refsident ‘involuntarily because the
e} resident is a Medicald beneflts recipient.”

S
Rpderal law requires all ptroviders partlcxpatlnq in the
] 8- o

\ Medicdl Assistance Progr;h to accopt Medical Asalstance payments

as payment in full for the codt of uervicen provided-to Program

reclp}enta. 42 C.F.R. §447.15 (1981) provides that:

"A State tHlan must provide that the,medlculd agent
must limit participation in the medicaid .program to
. providers who accept, as payment in full, the
- . amounts paid by the agency ..

Thia provision {is paralleled in section 1909Qd)(l), 42 U.s.C.
$1396h(d)(1). This section provides that: . % -

"Whoever knowlngly and willfully Lhargeu, for any
service ‘provided to a patient under & State plan
. approved under this title, money or other
N consideration at a rate, in éxcess of the rates
. established by the State shall be quilty of a -
felony and upon conviction theredf shall be fined
not more than $25,000 or «imprisoned fér not more
than five years, or both." N
. CONCLUSION

It is alright fsr the nursing homes in the State of

Mary{aqg to enter,into private~pay duration of stay gqreements
with individuals who are on private-pay status (persons who are
.not certified for receipt of Medicaid benefits) as of the day

R they signsthe admisdion agreement if gaid agreement would not ' T

1
restrict an dndividual in any form from the using or applying for

Medicalid. . <@ ¢
b ’ “ ° ™y * .
Additionally, I am pursuaded that having a provision in
] . .

a private-pay contract betwWeen patients and the nursing home,

' stating in emasence that the patiemt may elact éo have hf;‘CAto
paid for by Medicaid only after a cerﬂaln period of time,
typléally one (1) year, ls impropecr. _ Any attempt to enforce guch

agreements by any nur%inq home 1is lllegal.'notwlchntnndlng an
. . .
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. Medicaid is void Ab Initio.

agreément to'the contEary. 1t is obvious that mentioning
Medicaid in theae agreements places the citizens, ot the State of
Maryland in an unequ81 barqaining position with no clear choices
it they wish to be admitted to a nursing home.

Any provisions inm_an agreement . between a,nutsing. home

.. ¢

and a clitizen of the State of Waryland referring to a walting

. period before a patient in a nursing home may become eligible for

»

‘The rationale. in the advice of
’ L4
counsel letter of Attorney General Sachs 1s hereby adopted.

RECOMMENDAT ION Tl

- —

s

Based upon the Findings of Fact, Law and Concluslons in

~
this case, it is my recommendation that an, order bewpassed

"

stating the following: .

1. Nursing homes in the State of Maryland may enter

into private-pay duration of stay agreements with individuals who.

&

are on private-pay status (persons who are not certified for
recelpt of Medicald banefits, whether or n;t they are eligible
for such benefita) as of the day they sign the admisglon |
agreement {f paid agreement would not restrict an individual in

’

any form from using or applyinq‘for Medicalid.
7
i 3.

Having a provision in a private-pay contract
between Qctients nﬁd the pnrslnq home stating in essence that the
patient may eleét to have hin’care paid for by Medicaid” only
after a certain poriod of time, typlcally one (1) year, is
fmproper, Any attempt to enforce such Agreemenen by any nursing
home is 1llegal, norwlthntandlnq an agreement to the contrary.

3. Any provigions tn an nqreement between a nursing
home and a citizen of the State of Muryland reterrlnq to a L)
walt ing period before ; patient in a nursing home may become ‘e

\

eligible for Medicaid is voiQ Ab Initio.

\

) . )y .
Y . .- ,/ Lo 22 / . /
N ‘} ——— 4-.'£~" £ a-.:
\Steven . Voqelﬂut. Egqulre
Hearing Examiner /7

Office of Hnurings
f

\ ~10~ "
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)
SUMMET NURBING HOME . : BEPORE THE
. * SBCRETARY'S DESIGNEE
PREDERICK VILLA NURSING LI MARSHA R, GOLD, S8c.D.
DIRBCTOR, POLICY ANALYSIS . .
"CENTER L. AND PROGRAM EVALUATION .‘
‘ . DEPARTMENT OF HEALTH
AND . AND MENTAL.AYGIENE
SYKESVILLE ELDERCARE CENTKR * HEARING OFFIGE'DOCKET NOS.
Appollants ' . 82~MAP-264 “'
v. : * 82~MAP-273 o
MEDICAL CARE PROGRAMS . 82-MAP-274
) DEPARTMENT OF HEALTH . 83-MAP-7,'8, 9, 10, 3,
~e 37, 38, 39, 48,
78, 93, 94,
AND MENTAL HYGIENE . -
Appelleo .
. . . . ) *

PINAL DECISION AND ORDER _
OF THE SECRETARY'S DESIGNEE - LY

I. Introductlon: )

This is the Final Decislon of the Secretary's Desiynean B
in an appeal brouﬁht pursuant to Maryland Annotated Code, Artlcl?
41, $253, By Summit Nurslng Home, Prederick Villa Nursing Center,
and ytkesvi/lle Eldercare Center ("Appellants”) from a decision of
the Medical Cars Proyrams, Department of Heal:h and Mentadl
Hyglene (WCP") to suspend or-wlthholdttCrtﬂBr Medicaid
réimbursemonts,l The Appellants appealad the decision of the

L] .

. ‘ : .

Ak s At n o ot h
' '

1A motion was granted to conmolidate for purposes of this_Qppoal
the cass of Meridian Health Care, 83-MAP-7; pel-Alr Convalaescent |
canter, Inc,, 8J-MAP~10; Holly HIll Manor, 83-MAP-¥; Edgewond
(onvalescent and Nursing Tlome, BI-WAP-10; Groater Lauro! Nursjn
Home, Inc,, BI-MAP-J7; valley View Nursing Home, BI-MAP~30; R
Ualley Nursing and Cunvalescent Center, 81~MAP~36s Perrin

Parkvway Juraing Toma, 0J-MAP-197 Merldian Health Care, UJ-MAP-708;
Annapn 190G loscent Center, tnc,, - ~937 North arundel )
Nurgaing and ¢Mvalaeascent Canter {nc,, A1-MAP-94; Raegency Nursip ! .8
and NehabITItative nter, B!-Hkﬂ-!.' Thus, this naminlsErQEIv- :
doc[féun applies to EII ot the above~-mantioned casedy the i(saues

cont '

e

! (&) ‘ . : ‘ “ ' 'Ijégig (
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4| MCP ro the Seci’eta'ry and a hearing was held betore a Heariny -~
.t;xamlnar who has submittod Findings of Fact, Law and Regulation,

nnd"ﬁunclp-;lnnﬂ and Rccomlﬂungat\ons (the "“proposed docision®)

wh ok «nv'z\'\r)l."‘ the actlann of the MCP. k

This appeal i« hetore thu\ secratary's Dedlynos “arsha
R, Gold, sc.D,, who was advised by varda N, Fink, Esquire,
Aﬂslqmnt‘)\ttdrney Ganeral., .;f:he nirsing homes contend that the
proposad ' cision of U:é Hearing Examiner is not in arccordanco

’ alth applidabla state and foderal law., The Appellants have flled

alx specific exceptions to the proposed decislon, dach of which

ts addreasod herein. .

I have roviawed the record, the Hoaring Examiner's
proposad docisiog, the docﬁmont‘s and arguments Elled hy the
.Ipart\oq, and the oral arqu_munt:s presented to me, ‘Baséod on the
fuil recard of _t'his casa 1 hava concluded that although t‘ha

Hearing ‘Examiner's Recommendation 1 i fncorrect, Recommendations

2 and 3 are cprraect and are upheld. '

1R e TS procedural Histcry:
| on July 9, 1942, John L. Green, Acting Secretary, *
. . Tv papartment of Health and Mental Hyglene for the State of Maryland
{(the "Respondent™) iqsu‘ed a Nursing Home ,\dv.lea'ory Notica which
waa distributed to all \:‘bse nurding ;\omen in Maryland which are
cartiflad as Madlcald providers. Attached to the Advisory Not lca

4a3 an advice of counsel letter {ssued by the office of the

’ Attorney General, The Advisory Notlce gtatad In relavant part:

e "1, Numing hom@ opemtoms may not mguire trdividuals and/or ‘ |
\ thelr families to alyn contracts ayreaing to pay prvate-pay ‘
' . rates for & woesifled, pedid betom converting to Yedical f
} ) Asszgam’e covemye, Federal law superedes the Maryland |

N

* " statite on this sbject and Article 43, gdction-565Clal 1)y}

o

by e e e .

ot fact and law arn fdent lcal tn thaosh in 82-4AP=264, B2=MAP~273,.
and 82-Map-274, d -

,

o ,

By
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.contracts,

cannet. oo giveh Ingal effoct with midm to, fuming homey
participatirg tn the Medicawd Projram ’
.

. . . €,
‘The not lce required all nu raing homos to take corrective action '

.

Within 90 duays,  Durin, the 9@ iy Lot s nursing homen wore
Inspacted by pepartment authoritivy in order to detormine whothef
contracty of theso homes contalned private pay durat ion ?f stay
ravldency clauses, Those nursing homos wh'oso contmctﬂ_con.tained

qucdh clauses ware cttod tor the failure to delotu 'L*hom trom their
» . . .
R .
’ i . .
Appellants have not deletod the duration of gtay

resudbiney clauaeys from thelr contract.f, -They have, in fact,
adviaod the Departnent thhat they' will not doldte the clauses £ rom

current contracts and will continue to incorporate such clauses

- .

into future contracts with patientsa ontaering their reupective

nurging homes.

Bocanag thnwAh.\Ou rofused to delote the clauseq, the
Devartment pursuant CoMCOMAR 10.09.10.16 and 10.09.11.16 natified
Appellanta that further Modicaid roimbursoments would be withheld

or suspended.? The Lnstant appeal followed the'mpositlon of

' . © .
2‘\nnr_th srckion of the Advisory Notice which is pertinent tH the
anfprcament of duration of stay contracts, and thus to this case
was: "4, Nursing home operations may not dlycharge a resident on.
grounds that are not enumeratad {n 42 ©.F.R, $§405.1121 {(K)Y(4)
and 442.311s  ((1) Medical rmasons; (2) His wolfare or that of
the other residenta; or (3) Non-payment. Paymont as a Medical
as.atance reciplient may not constitute non-payment ),
COMAR 10,09,10,16 -and J0.09,11,16 state In portinent part:

If the Dapart mant det@rmines that 8 pewvlder .., has failed
to comply with applicable federal or state laws or mgulations, -
the Depak oot may initiate one or mom of the fallowjny

" actiom agalret. the responksble partyy 4
o

(1) Suroemion fimm the Program; b \

(2) Withhalding of payment by the Progmm;

) Removal from the Pregramg
+

Cont'd .
w o,

-
(8 Disqalification from futuw Pt ltl‘p«ﬂd{tn in

o B

te, .Y

97 O - 84 ~ 1) R .
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these sanctions. All sanctions have been stayed poending the
"issuance of.a Final .Dacision of the Secretatry.

The aﬂbu;x of tha HCP action was initially heard by a
hearing examiner at a hearing held c;n March'1', 1922, The
Hearing Examiner has iasued a propased decision in which the
tollowiny Rocommendar:lons are made:

1. Numing Homes'in the State of Maryland may erter into

pdvate-pay dumtion of stay agreements with individuals who Co

am on private-pay status (pemors who am not certified for
: recoipt of Medicaid benefits, whether or not thay ame aligble
' for such benefita as of the day they dgn admisalon
. agroements if sald agroements would not restrct dn individual
in any form from using or applying for Medicald.

2. Having a'powiaion in a prvate-pay contrmact hetween
patiants and the muming home stating in esssence that the
patiert may elect to have his care pald for by Medicaid only
after a cettain perdod of time, typically one (1) year, is
impiper. Any attempt to enforce such agree mernts by any
uming home in fllagal, notwithstanding an agreement to the
contrary. . " .

3. Any provision in an agreement betweon a nursing home and )
a dtizen of the State of Maryland referring to a wajting padod .

betorm a patiert in a numing home may begome aligble for .
‘ . Medicald is void Ab Initio. .

Appallant nursing homes have filed written exceptions to these
-~ Racommendations, oral arguments, on the‘axceptlions “‘ere heard

betore me on Soptembgr 14, 1983,

I1X. Discuasaion
A. Nature of the Dispute
. This abpeal concarns duration of stay ajreemants

) ’

entaered into hetwaen nuraing homes and i,ndlvldunls{ or parties
M bl

emsolves to the

_roﬂpormlhln for the individuals, who present

~facilitlea as private pay patients. All partips have_,.stlpulatpd

. ¢ .
that privatd pay duratinn of stay agreements jre aeftered iitdo
. 1

with individuala &ho are on private pay stat/is on the day of

A ey -

the Prigmm, alther aa a provider or 1 A pemson
providing setvices for which Prxymm payment
» .wmlm claimad. .

- !

- . -

N
»t

A CT R

'
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. =l their mmnalon to thu 6acilttioa. VAL such t.i.me, thore is no

l aaau‘ranca, ag\d lndood in éomq auen -no way ot knowlng, whether -,

e N AR .
‘ ;‘.hw pmmnt will evo‘r bu ollgmlo ton; Hudicaid b«mouts. “

T L . A' i Y 1. R

P ol "I:"ta Languaqo of dur.\tlon 'ot Lstay agruam&nts varioa. R B

. The qubhtanou ot the agroumnnt is rbp\: tho nursinq home- aqroos Lo

Lbe

‘{otnin a patlent who antats as- a pz‘iva‘ta pay pauiont whon that

’atiar\t convorts todladlcald, only L the patinnt han beon 1n . ",v.

ptlvata pay sgatuq tor a petiod of timo, typioally one yéar.” For

uxamp!d’ summtt Nutsing. Home u\:kliian the . m&lowinq clauso: ?

N ¢ e . o
w o P "r/wn Ao undeummd and’ agme that if,” at ‘some re
womes s - aitaing covarage ulder Titls XIX { Welfaro-

B n&u.:'m‘ rd"tha Sum mit Nusing Home has ro beds availabls -

IR | R ,  for Modicald patiernts, it betomes. my/our mepomibmw ko

LI e m@ave tha patmm 0y ar\cxhgrﬁactllty "

. "
o

J '&\ddltionally, uumn\}t dlshrlbut:os a &ahlent Manwal® which

o ! e
,,contnlnn tho Eollowlnu condltlom . 0 e Lo S
te R . . 4 )

: el

. gl M he .vummit Nursing Home haswmot. a}imit on the numbat of .o hen]
R V- beds pqu;ﬂhla to Nitls XIX {Medicald) pationts, ard that each -,
. © . bf thgea bads is currently tilled. It it becomes necessary to

T, obtaln gevdmge undar Title XIX (Medlcaw) within less than
PO 7 o (*} yoar fromVtime of admisaton, ithecones the responsi-

-t hlitylof the patient's famtiy or wptmmadve (sic] rompve the - -
A . pnmvrt.h'om (1] 'Summit." ) . . BRI IR
] T ' . At
"» . l"" Ml da Apptll,ant‘z' position thah“notht‘nq 1n the fac}eral N
M statutes wial‘idntm sugh a prlvato, pay duratlon of Atay v I A
RN ‘. ¢ T 1-" St B ’
f‘. o m;?memem nnmmd &nw vodunt{ruy/by botl pa rp ips. - Dn- nhe }pﬂmt ,w’
. 1 - .
"'. N
- b: ‘hand, . l\pp‘aklom umnwﬂd‘ that t)y the uqa og wah a)raements, L .
’ e . : S
e "\ ”’.appellant Murhing homea mwn mtled Lh compw y\nH} appllnab”ﬁ AR M
¢'.'- f " ; v o . *- PR, '
¢ "V’/ * udﬂw;:;-»n.»wc-‘un - ‘ vl . -. ’ e . : B 4
S S "
v Ahe Frede rick vilm Nu;v;tnq Canter. uwu tim ,m).)oﬁ' - purgt-mn |
Ol of atay, ¢Lapser | o L v . A
S . A ¥ h[ror'{'atnq,m thelmmnq hnmemapmaw pauam,fy
o ATt ope yeal, cthe patient fa” arempted k. a- M gpdleal
o0 s " patiant wien . lavel of viam for which they Mitding OdrRer s ;
S Ueanmed, the Audng center aqmc# m keep fah;i ph}égmt ud(,by sife
TR ; . “thér Rectieal Adetlstance Nwmrn . .
'_ " .. e ) l . Y
Lo ; The fy)uwvi}lo Enfatiare Canter r"dnf rmﬂ' e HN' faf(:'fli

‘agraaliane, to! .;dmir,, Wwoaceepr pntlJn;& (m(k«_r w-u.m-ml ’\Mﬁ‘gﬂm‘”

_Aﬁt.’i‘ a [mtﬁud (\(’«hnnr,hn JUNN(J 'dhl’«)h --hmﬁ' VAt

pawi«m Pays. e
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N

"nhooaes ta recowe thoso bqnoflts? e

.

Isuues

. T

e May nur‘nng homes in- &he State oE ,Matyland entqr o]

.o

into; ptlvate gﬁl dura\:ion r}t‘ s;ay aqr.'eoments wlth lnd-tviduals whO’

Are on private “pav stat-us (pe(sons who are not cart-lt‘lud Eol;

oy

rodolph of Medicald beneflts vihather ory no“t they ane: qlig lble for

ﬂuch bonefu;a) ‘as of t:he day they qtqn t:he admlssioh aqmement?

2: If the answqr t:o lssue number one ia g(em, can tho

privato pay duration of, stay aareamonts be anforc!m. tt and when

¢. Law and am;ulatlohé
._\. \ T - - ’
Th& statutes and requlatlpns relev.ant: to this Decislon

are s&t E‘brch below. _ o FAE . S0

’aectmn 1909(‘d) oE the-‘:gclal geaurity 1\ct, 42 U b Coe
sugon(d) pruvnses- o "

5 (d) whowqr knowingly and wﬂ,l.fu]ly« - Y ce Sl
_ o . e’
B3t chmvos, for any sotvices pmvlded to a patmnt under * )

statg, or - ISR

g [OE chan;w mlfett.s. acoepts, ok muﬁves. in addltibn m 5
Any amount okherwise Mquired £ b pald under a State’ ‘plan
- ‘approved under this amh&({mr, any gift, mony, donatisn, o C
. ~tkher congidarmtion {othd “than ‘a “¢hartable, religious oc RN
phflanthemple | contrhutdon - fiom: an mganizat.ion or -Emmea
. pesop uumlnted to the em) B .

- h\‘) asa;)mmrmtjnnot adml&lnga paderr.wa R
v hoplul, “skilled n.mnng fgcﬂiny, ar. intem‘dmw cam - Wt
~fa';1uty4 or »

e ( H) as a.'m;uutmam Eor \me pat.iert'q contlmed
) _atuy m suph Eacﬂ.lty, i

th\b patlent bocomes el‘iqlble “For’ rédoipt p' Medicaid benoﬂta and L

a 5t1t9 flan ‘approved under this sxbcnapmr, morey or.ckher . ~ '.‘ ’
congjderation at a mt.e}n @xcemn of the mteq mtmljshed by qhn S I B




I

when the cost o thu sntvices provided therulto the patisnt is "

»

'.,‘- ., ® bald for(in whnlo or in part) under tha state plan;

e shall he guilyy of a tuldny and upon canviction themof shall be finad
| . bot’more than $25,000 ot imprsoned for not mory than fve years, or
. bath. o S .

Y L ” R . . )

This federal, 'M.atuja hAs ‘baon chsr.rl;_oxl hy the Hear{ng Examinor

_ L to :prohibit the practice’ permitted under Maryland law by Health
. . . ’ . ™
o - Gangral Art lelas§19-345(c) L) (1) ot the Annotated Code which - *
; pré_.vS\- v : ‘ o .
1) A Medicaid certified tacility may Aot - :

7 Include in the adiflasion ‘contmact of a reidenc any

s requibgmart that, to stay at the facility, the resident continues as a
5 - pHvate pay remident fow nMore than 1 year, if the residant becomes .
. . elgblb for Medicaid benefita;r . . = , ‘

(-':_).0(:rly Hﬂ-d.llil! Gbneral §19-~345(¢)(1)(1) does not prohibit nursing
hoh'\eﬁ f rom r&\;ulﬂnq ‘entering patients to ayree_to durafion of

I stay agreements ot up to one year,’.
o ’ ' ’s . - . '.
" ,The regulations liatud below are also ralevant to this

A} B

decision: -~ = . 7 - . ,
- W,, (). " Payment vin Full Provisions ’ s
42 C,RR, §447.15 » : .
COMAR '10+09.10.03E and 1
A2) pPatlepts! Bill of Rights - .
. A2 C4F R, SADSVTTZ TKY 42 C.F.R. §442.311 A
e ' - . l '
D, l\nalYS_is . ! PR
_ In':hlt;~ ‘proposed Decistdn the Hearing Examiner concluded| °
;. thar-.. duration of atay clauses are prohiblited by 42 U,8,C.
§1396(d)(2)(A).5 The Appellants have contended throughout these ,
o ;' -.bfnceédlr’ngs that ‘this fedaral statutory ;;rovislon is inapplicable].
- becayse the provlnlnn.applw# :)nly to a patiént who antera a ¥
S | R : , . ) : .
. '{\ facility as a Medicaid patient. Based on my analysis of the
Cor . ) Co
-,':I,J.! sPpovigion and its legislative history, bk is my opinion that
v . ¥, o B e
» SThe ammp analy/sge® and conclusion ia 'c(')ntainml in the July Z',
1982 adv'ice of counsel letter, - . g .
. B " . . _...
. A | .. :
B >
- ‘ ! V/”NQ
- {
L
] .
f ’ N ’88
o : . Lo, K ’
ERIC - L o

. . . . ’ ) 1
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| | | 186 .

|| Appellants are correct in'{hetr inEe}prehdhibn of §1396h(d)
(2)(m.8" o R

o _HoweQer, the practlcnoof requiring an entering pattent;
as .a condifton of ‘remaining\n a'facility,»to ajroee .that for a
épcci?led pqriod ot timn hu/she wlll'pay at th; priidte pay ratey
lrrespective of the fact that the patiept may become eliyible for
Medicaid during that time, is prohibited by other provisions of

lavk While §1396h(2)(A) does not prohibit such clauses,

5119%&(2)(B) makes it ;‘Ealony to charge an amount in oxcess of .
the Medicaid rate "as a requirement for the patient's continued
dtay tn,.. a Egcility" when the cost of sbr&lces to the patlent"
is paid.by Mudicaidé Thus, once a patient applies to be and is
C9rtﬂfLed aa a Madicaid reciplent, it is illeqal to continue .to
insist that the }attont pay at tke hiéhor, private pay rate as a
condition of the patient's contjnued stay in tha facility.

AS a result of sl}QGh(d)(Z)(B),'Appellants can not
laegally enforc§ a duration of gstay clauﬁe against a ﬁatlnnt who
bégomes cortified as a Medicaid enrollge. Although a priv&té pay
R patleqt may be Fequired as a condition Eqr his/gér continued stay

. 33

to pay at the higher rate, Appellants ‘may not L::gaﬂly .requiresa '

patient who obtains Medicald certification to do so0.

v

........... PO ~

e
b rhe Hearing Examiner determined that the legislative history of
the prBvision requires that it be read as follows:

Whoavor knowtngly nd willfully . . . chames, aolicits, aceepts, r)&
receives, in addition to amy amount atherwise required to be paid
under a State plan approved under this ritle, any  gift, money,
domtion, or other cormderation (other than ahantsbla, religimms, or
philanthtrpic contrbutinn from an omganidation or from a pearson
unmiatisd to the patient) , .. asa precondition of admitting a patient
to 1 hvapital, akilled nusing facility orm;efmdinr.u cam facility « .
“ehall ba juilty of a falony and upon convicthion themof shall e fined
et mors than $25,000 or imprisoned fornct more than five years, or
nth, .

\
‘ This analysts is specifically rejected,

- BTN
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Furthemmore, fedoral law requires that all providers
participating in the Medical Assistance Program.accept Medicdid .
paymentsy asg payment im full for thp cost of services provided to

.
Medicaind recintnare - 42 ¢ 10 0 - €4417.1% nrovides:

A state plan nust poovide that the Medicald agency must limit
particjpation in tha Medicaid program to providers who accept, as
payment in full, the amounts pald Yy the agency. [emphasis See also,
COMAR 1D.09.10.03% and I, ”

In tact, §1909¢(d)(1) of the Social Security Act, 42 0.s.cC.

§1396h(d) (1) makes it a felony to charge a Medicaid patient 4t a

tate in excess of the Medicald rate.

__Simila’rly lllegal and unenforceable are Appellantgs*
axpress afdd implied thredts to discharge patients who convert to
Modicaid f)’ntom the lapse of time specified in duration of
rasidency t.‘l.:L{'r:gf;. In order to participate in the Medicaid
p rogram .x-xﬁ?;uqm of nursing home services, I\ppellants‘ must

meet cartainTtederal nursing home standards. See 42 C.F.R.

§4402.202 (Skilled N‘urqing F‘aciliti')a) and 42 C.F.R. §442,250
(Intarmediate Care Facl‘lltios). These standards in the so-called
"Patlents' Hill of Rights,” apply to all patients in Medicaid .
certified nursing homu‘:,_.reunrdloss of private or public- pay
ftwrus, v 42 CLF.R. §405.1121(K) {applicable to skilled Nursing

Facilities) ‘requires that:

"Tho  xwoming sady of the facility est:blishloa] writton palicies
rejanding the rdghes and meporsthilities of patierts and, through the
admimatoator, is esporsble for develipment of, and adherence to,
procedurms implhs me*n;vsuch polictes,..

Theso atloned 1ights polictes and procedurs ensure
that, at least, cach patient admitted to the tacilitye ..,
i

4 - .o
4V 18 tramsfermd or dischdrged only tor medical masomm, ar
Eor bis welfare or that of cther patlerts, or for nonpayment of his
at iy ’\I-i’cupr._ v pmhbitad Yy titles X VIIT or XIX of the Social Security
Act), '

va




»

Maryland law ¢larifies this last provision by indicating that
reliance by an individual on Medical Assistance reimburgemant as

his/her source of payment for nur;lng.home carq cannot bé
| conaidared as r:nnp»lwrﬁanr.?

Therefore, violation of a ervate pay agreement is not
a permissible basis “for transfer or discharge of a patient under
-A-'Mc.ieral law since it ls not one’ of the three enymerated gréunds
for lnvoluntary.tf‘ansfers or 6_lscharges in the “"Patients' Bill of
.Inghts." A nursiang home ce’xnno&: legally take such an actlon
‘agalnat a patient who converts to Madical Assigtance reimburse-
ment durlng a private pay period. The provisions of the

“patlents' Bill of Rights" are.not walveable by :individual
patlents.9 They are absolute legal obldgations owed to the State}
and Federal Govor’nments as conditlons for the faciljties'

_continued participation in the Medicaid program.

Thus, Appellants cannot enforce duration of stay
clauses against patients who become ellgible for and are

certified as Medicald reclplents., Any effort to enforca such a

et ]

7’I‘hu equivalent section of the "patiaents' Bill of Rights
appligable to Intermediate Care Facilities is as follows:

L

The ICF must have wrttan policies and pmdedums that irsure
the fallowing tyhts for each resident: ..

(c) Tramfer ard dischage, Each resident must be trarsferred
or discharged onlx for—

(1) Medical reasors;
(2) His walfare orthat of the cther iwaldentsy or
(3) Nonpayment u;xcept a8 pronbited by the Medicald program.

Al
fealth-General Article, §19=-345(c) (1) (i1}, Annotated Code of
Maryland {1982) provides that, "aA Medicald certified facility may
not (t])ransfer or discharge a resjdent involuntarily hecause the
rasident is a Medicald benefits recipient.”

9 gae Glangariff Corp v. gnood, et al., §§33,605 C.C.#H. Medicare
i and Medicaid Guide at 9907 (N.Y. 5, Ct., Nasgsau County, 1984},

7

~10~
W




_including such an unenforcaable clause in a contract with an

-

clause through removal of the patiant trom the nursing home or.
through an action to seek the ditfprence between the private pay

and Medicaid rates WOuld-not only violate tederal regulatlons.but

~
would almn ho s wialatinn né 42 4y, §1396(h) (2)(B), Nhilo‘

. .
Hoalth Genwral §194324(c) (i) does not prolfibit such clauses f{f

they.are for no more than year Iin duration, such clauses conflict

with Fedaral regulations and statutes making enforcement of such
v S - - '

- mac ) {

- clauses {llagal, s . : B

ungpr such circumstances .the continued use of "such

Cclauseus is dopeptiﬁé'aﬁd\Mislaadinq;IO The ohly purpose for

. . . ’ .
entering patient is to {nduce the patient to bellevg that during
thé E;rst year of residence, despite ellqtbllity-he/she is
preva;:nd from”appiying tor Medicaid benefits. The patient g
1ﬁﬂlkely to know that the clause is unenfoiceanlae,

. Facilities,cqrti(Led to participate in the Medicaid
progfam ara requi red By the "patients’ Bill of Rights" to have
written policies and procedures which insure that each patienp'ls,_
"fully int. aned beford or at the time of admission, bf:his eights

and responsivilities and of A}lVrules governing residént

conduct ," 42 C.F.R. §442,311. Appellanth' duration of stay

-clauses not only fail to fully inform patlents of‘hhuir rights

hut also mislaad the patients® for Appallants' own financial

beneflt. Thus, they violate the "Patients’ ALl of Righta," 11

e e e n o oh e e o o
.

l”In fact, the use of these clauses violates the State's Consumer
Protection Act., Commgrcial Law Article, §13-301, Annotated Code
of Marfland (1982) dnfines unfalr or deceptive trade practices to
includh any "(1).., misleading oral or written statement... which
has tHe capacity, tendency, or affact of deceiving or wmisleadiny
consuniorg.,. (3) Fallure to gtate a material fact if the Eatlure
deoelvpg or tends to deceive.®  Such deceptive trade practicas
are prohibTted by §131-303. The Consumer Protaction Act is
npplfcahlo L nursing homed and other health care {nstitutions.

630 p. Att'y Genedal 183 (1978).
Cont'd . 8

. _ .
-1~
‘
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.. .
Because such clauses arp misleading, they are

yrohihited DYy 42 C.F.R. §442.311, the Patient Bill of Rights,

Bocause they are unontorceable and thevefore misleading they are
also void as aualdﬂt public polt‘cy.12 Patipgnts entering nursing
homes and tholr families are ravroly in a position to harqatn with

the home about such clausas. Furthermore, they are unlikely to’

know that the c¢lauses are unentorceable. See Ratino v, Medical
L d

¢

Service of the District of Columbia, Civil Action No., R-79-952,

1981-1 Trade Cas'. 64,144 (D, Md. 1981); Wwilllams v, Walker-Thomas

Furniture Co., 350 F.2d. 445, (D.C.Cir. 1965). .The Inclusiqgn of

guch clauses ls

IV, Rullng oh ¥ fdten,
R ‘.'- i
1. "As a romwﬁma position adopted by the Attorney

’

-

Generalds office at oral afgument, the.Heariny Examiner placed

utdue reliance upon the position of the Attorney General as set

forth in the advice of counsel letter dated July 7, 1982, to the
b .

prejudice pf Appellanta.®
“iception {4 1 DENIED,

Undue mliance has nbt 'boon placed on the July 7, 1982
a5

.

. .
advice of counsel lette®. In fact, the partiss gtipulated before

the Hearing Examiner that the S?cretnry and the Huarlgg Examiner
were not "per se" boumd by the letter. '

2, ”Roferoncg to the 3upremacy Clause of the United Statas
cénstltution is only necesadry or appropriate where gtate law and

faderal laws are lrreconcilable, fThe "applicaple state and

Pt ey e S e w0 0 v e ce

. .

'L Guen clauses also violats 42 C.F.R. §§405.112(k) and 442.31
which requires the adoption of "written policies and procedures”
that Lnsure that patients are transfered or dischrged only far

4

specified reajons. .
12 800, Glangarife Corp v, Snood, supra. .
‘ ' | )
' " [ JPR . :
: ’ e . . Lad
‘ v i K D




correct statement of law it is not relevant to this decision

ERIC -
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. ! « 191 .

v
-

federal laws In this case may be lnterpreted in a manner to avoid

such- conflict,” = ‘

. Bxception 2_.is DENIED

It ia Adanind fAr thoa rasannp 'Zh;\t ﬁl'hﬂllljh this is ab

which holds that'duratloﬁ of stay agreement; are illegal hecause -
federal law prohibits the ontdréemant of such’ clauses, " as a
rasult thair'lnclusioﬁ in pétient coneracts is misleading in
violation of federal and{siate regulations and public pol{cy.

3. "Contrary to the gtatements by tha,héaring officer, the
legislative history of the applicable federal law ig supportlive
of the interpretation urged by Appellants,* /

" Exception 5 is GRANTED to the extent it refers to_ﬁho.
Hearliny Examiner's lnterpretation of 42 U.5.C. §1396h(d)(2)(A).

4. -"private-pay duration of stay agreements arg not void of

unenforceagble merely because the patients to the agreements may

L - -
have unaqual bargaining power." o .

Excaption 4 ls DENIED for the reasons set forth in this

deciaion, » r

\

5. "state and federal provisions regarding payment ifd Full
and transfer or didcharge prohibitions do not apply where
patients have voluntarily agreed to remain private~-pay patients.”

Exception 5 {s DENIRD for the raaa;na 98t forth in this
decislion, a ‘

. 1] :
B. "The Hearing Examiner's recommendation number one is

internally incongistent.” .

. a
Excqption 6 is GRANTED




192 - . *

. ORDER ' -

Based on the review of the record in this case, thes

excoptions which were flled and tha ardumantas nf counsel. {t is

this Jay of - / 20 J , 1984:

ORDERED that a nursing home in.the State of Marylgnd‘
may eter 'nto a private-pay agreement with an lhdlvldual who is
-©on private-pay status (a person.who is not cartified for receipt
of uod%culd benefits, whether or hot eligible- for suéh benefits)
» as of the day the admission agreemené is signed if the agreement
dbes not restrict an individual in any form from applying Eor'
Medicald; and it is further i i

ORDERED t?ﬁt having a provision in a private-pay
cont ract betﬁéun a ﬁatient and fhe nﬁrstnq home stating in
eqsonco that the patient may elaect to have his/her carg paid for
by Wedlcai‘ only after a specified period of time of up~lto one
(1) year, is improper.i Any uttempt to enforce ‘such agreement; by
a Medicald certified nursing home is illegal, notwlthstapdtng an |
agreemont to the contrary; and i 1s'further
) ORDERED that any provision in an agreement between a - 1
' nursing home and .a patient refefrtng'to a walting period before |
the patlént in a nursing home may apply for M;dicald benefits is

[3

void Ab Initio, o {

N I

Secretary of@Healtn and Mental
Hyylene -

L . - //\ .
! . . by / T “ ' ‘

. Marsha R..Gold, Sa.D,

ERIC
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CERTIPICATE OF SERVICE

by

I HEREBY CERTIFY that on this . 5 day’

£ ZZ/& LZ » 1984 a'copy of the foregoing Final Order was

mailed to: ’

smSanford V. Teplitzky, Esquire N \
Ober, Kaler, Grimes & Shirver
- 1600 Maryland National Bank Building

‘ BaltimQre, Matyland 21202////

Henry E.' Schwartz, Bsquire :
Asgistant At'torney General . F
100 West Preston Street

Baltfmore, Maryland 21201

varda N. Pink, Esquire

- Assistant Attorney General
3OO0 West Preston Street
Baltimore, Maryland 21200

Adele Wilzack, R,N., M.S. '
Secretaty of ﬂealrh and Mental Hyglene S
201 wWest P tpn Street 4 Ly L.

-Baltiflore, Maryland 2[201 h

‘William F. Clark, Esqui‘
Chief Hearing Examiner
Office of Hearings

JO0 West Preston Street '
Baltimore, Maryland 21201 /

. N

; | | - | ll/ll/«/lA/( )g((ﬂ/

Marsha Gold, %c.D
vesignee of tie Secretury
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Prevalence of Private Payment Contracts

194

Attachment 7

July 1982 September 1984

Number of FPacitities 179 189

Participating in Medicaid ‘
Number of Triple Certitied

Beds 9,649 Y9129
Total Number of Medicaid ' ) :

Bedgs 21,166 22,216

L] " .
Number »f Facilities , &

Requiring Private Payment 44 24

, . .

Percentage of Total 25% 13%
Number of Triple "

Certified Beds 2,784 2,168

N .

Percentage of Total

Triple Certified o 29% 22%
Total Number of Medicaid

Beds . 6,657 \ 3,185

1) .

Percentage of Total All "

Medicaid fBeds 31‘ 14%

. i ¢
] " L4
{




STATE OF NEW YORK
. DEPUTY ATTOANEY GENERAL
FOR-MBDICAID FRAUD CONTROL
27QyBroadway, New York, N.Y. 10007

. (212) s87-525Q
EDWARD J. KURIANSKY . -
Deputy Attorney General s . . -

August 21, 1984

)

: Mr. David Schulke
B - United States Senate
* Special Committee on Aging -
Dirksen Office Bullding, Room G33
Washington, D.C, 20810 -

°

Re: "Medicald Discrimination®

‘Dear Mr. Schulke: » - . \
Ms. Barbara Zelner, Medicaid Fraud Counsel with the National Associetion

of Attorneys General, has asked me to respond to your inquiry regarding the

problems ancouritered by state Medicald Fraud Control Units In enforcing 42 u.s.C.

sectlon 1396h(d) .

As a staté prosecutor, 1, of course, have no authority to prosecute criminal
violations of the United States Code itself. However, largely as the result of a
New York County grand jury investigation, conducted by this Office several years
ago, concerning the practice by certain voluntary nursing homes of exacting
"oontributlons” from prospective Medicaid patients, the New York Legislature
In 1982 enacted a felony penal statute--nearly Identical to the federsl law--as part
of section 2805-f of this State's Public Health Law. (| would note, parenthetically,
that your Committes may wish to survey other states to ascertain how many have
actually passed laws parallel to the federal statute.) Our overall experience In
investigating this abuse and in seeking to enforce thd new State statute may perheps
be of some Interast to you.

We have found th"t the single most significant Impedimant to the successful
prosecutlon of instituthinal providers for soliciting unlawful paymgnts from Medicaid

patients and their relativas has been the.almost-uniform geluctance of these victims

to come forward and testify. As a general rule, of cwourse, “contributions" or other .

supplemental payments are solicited, and accedegto, only when the patient or his

family Is confronted with a scarcity of high qualg long-term medical facilities or

is in some fear'that, evan once admitted to a nursing home or hospital, the patient - . -
wlll not continua te recelve the best possible care unless the demanded paymant |s

mede, These same uriderstandable concerns naturally make the victims of suoh

extortionate demands--typlcally the children of aged and Infirm parents--unwlilling

to testify against the unscrupulous providers who possess an almost life-and-death

power over thelr parents, Even during our grand jury investigation, conducted under

a guarantee of secrecy, family members were axtremely reluctant to glve svidence whith

they felt might compromise the adrplnlon or continued care of their parehts If It ware

.
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revealed. As a possible method of alleviating this considerable evidence-gathering
probiem, | would urge the Congress to consider authorizing stringent criminal

penaities for providers who threaten to,.erd5, retaliate against patients or prospective

patients whose families report unlawful solicitetions or otherwise cooperate with law
enforcement authorities, T :

N

\ . .
The major substantive obstacle to prosecution under state and federal laws, as,

" they are now written, is that there appears to be no protection for patients who are

manifestly eligible for Medicaid assistance but have not yot had the cost of their
medical services, in the words of saction 1396h(d), actually “paid for (in whole or

in part) under the State plan." Taking advantage of this loophoie, many private
and voluntary nursing homes require patients who are piainly ellgible for Medicaid
to sign ’ntracu under which the patient agrees to entar and remain as a “private"
natlent for a specific period of time -usually six months or a year-- during which

he or his family will be personally and exclusively responsible for a stated manthiy
payment’in excess of the Medicaid rate. These contracts further purport to prohibit

the patlent from applying for Medicaid untll the ekplratlon of the “walting period,*

The unmistakabie effect of these “private pay" .contracts Is to extract large sums
4]

of money for providing care to serlously il persons whose limited financial resoutrces
wouid ordinarlly quailfy them for assistance under the Medicaid program--preclsely

device works its greatest hardshlp on the very neediest -those who have no family
or friends willing or able to pay.the high cost of six month's or a year's nur sing
home cere at private rates and who are thus forced to wait endlessly for scarce
openings in marginal factlitles. Although one court in this State has recentiy held
sugh contracts to be unenforceable as agajnst public policy, and both New York's and
Maf{land's Heaith Depastments have now administratively prohibited providers

from enforcing them, the deterrent threat of criminal prosacution is absent because
the letter of the law Is, at least arguably, complied with so long as no money is
simultaneously taken from both the patlent and the government. | wouid, therefore,

. recommend that the Congress consldqr,amending section 1396h(d) to prohlbit the

request or recelpt of money or other consideration from or on behalf of any patient
who the facility operator knows or should know Is gligible for Medicaid and also to

make it unlawfuMo require any patient to "walve" fia Medicald eligibility or defer

exercising his right thereto for any period whatsoaver. )

Finally, in addition:to strangthening existing criminal statutes, you may also
wish to consider various legislative approachus. glready taken by a number of states
to reduce the incidence of Medicaid discriminatiop, such s rate equalization between
private and public pay patients (Minnesota) ; ret{:nrlng providers to make a minimum
number of beds available for public pay patients (New Jersey): and requiring that
patient admisslans be handled on a first-come, first-sprved basis (Connecticut),

Pl
-

“

" the same predatory practice aimed at in section 1396h(d). Moreovey, this discriminatory
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Plsase do not hesitate to contact me should you haveé, Any quesﬂons or dasqu
any addluonal information,

Sincerely yourt

. _ | 51:0ngn.hi;1(39 L(;uJ\Aarv&«;:

. . . - EDWARD.J.  KURIANSKY . "f‘ o
: , aw A
: S A
EJK /ahs : f._l. CoL L
cc: Richard Plymale, President ' e . e o
National Assoclatlon of Medlcaid Fraud Contrat Units ... - . o
Barbara Zelner, Medicald Fraug Counsel L o -

Natlonal Associatign of Attornéys General

! Nt
- . 3
) ] {
)
.
L)
¢
.
-
.
. .
. * )
.
.
8 . M w
1)
[
[
1
4
[
¢ :
. .
. A M
.
. . A
L'.
B
i L
-~ \
e
rd ‘l
a )
Z.I'
b
£
.
Y
o
1
. .
k] / ‘
/ .




S'r/mu (m Nzw_ JERARY.

! Omrlcv pxr 'nm (vOVERNOR
L (N 0()1 s
.:RE‘.N K‘ON S
0:5043 -
"

R 3N :
TMOMAs H KcAN
K Qovum(m T

THE HONORABLE‘_THQMAS H KEAN

o,|.-

GOVERNOR OF NEN JERSEY




;'-Mr“:'"‘:cfr'éir"'t'rfa'n ‘and'--'.‘members" of the United States Senate Special
. ;’;,’Comnittee ‘on ng'ng,'l appreciate the opportunity tordiscuss an issue of major

“7toncern’ to-me.and to so many of ‘our elderly people and their families in New
o -.'Jersey.";ﬂ‘.-,.Th'ts_ is .the problem of private pay contracts bejng demanded by, -

nursing homes as a’condition of admission. - ©

“ oIt is a cruel problen’that our nation has neglected, but no Jonger’
Can wei'tdrn oyr fate. away*from such lack fairness to our elderly, or to the ,
Jhunfliation of forcing thetr children to fhoose between the. Tove for a parent

- and- the balaneg in a checkbook,

Ld

ort of practice is’ allowed to continue
and the federal governiient should take
s.'selfish manipulation of. our sehtor

’ It s an outrage that this

and it is-my-Sincere belief.that state
stringent”actfon to .put an end tost
citizens and:theif famiies.

o WhiTe we in New Jersey have taken a numher of steps te reduce a ¢
persistent waiting 1ist for nursing home "beds through alternative home and
- 2community-based programs, we stfl] have more. than 2,600 Medicaid patients .
wajting for a bed. The use of private pay contracts had been instrumental in
_— 'keepihg this waiting list‘awconsi§tent1y ‘high Jevel. ' :

- . 'Mast New Jersey nursing homes now require that families, or the
- Patient''seekirg admission, sign a private pay contract as a condition fom
" admissionyand for. subsequent acceptan®e of Medicaid benefits. Some of these
contracts extend fFom three months to two years.or more, during which time-the
" nursing‘hame can exact paymgnts which- most families can 111 afford. Those -
patients without’ private pay contracts. remain on the waiting list until a bed
¢an be found,” .This wait can dften last for months.» - . . - :
) In 1983, 1" estab)ished a nursipg fome task force in New Jersey to
» address sgit of the ;questions. surrpunding long-term  institutiona) care,
including ays of increasing the nursing home bed“supply and the question of
[ :

' available altermatives.to nursing home care.

R ‘Thé task {on.ce'fqu'h'd that the use of 'pf"'lvate pay contracts was quite
' prevalent’ for those who reqguire Tong term institutional .care, and recommended
" that this practice be stopped. - - . - * -

+ Accordingly, I proposed legislation to make it a criminal offense in

. New Jersey for a nursing home operator to require a Medicaid eligible patient,

~.or his of her family,'to sign a. private ,pay- contract as a condition . of.
-“admission. L T : :

-
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In my annual message.to the State Legislature early this;ﬁﬁar, I
stated that: - : ' .

"This predatory practice victimizes our elderly . |
citizens and their families, and it is widespread
throughout the state. It is nor uncomwon flr the

.. families of senior citizens who want to entér a
nursing hgme and who are. eligible for Medicaid to be
confronted with the-demand that they sign a contract
with much higher private patient rates.” .

"In some Cases, the terms of the contract require the
LY payment of $2, 000 per month for two years, regardless
: of the length of actual stay. But they are exacted as
a cost of .gaining admission to the nursing home. This Vi
practice presents families with a cruel choice between * S
< providing care for a loved one and extraordinary
financial sacrifice. It should be stopped now."

Private pay cantracts affect nor only those awaiting placement, but
those already in the nursing home. According to our nursing home task force
report, an estimated 16 percent of nursing home patients whose families are
paying privately are Medicaid eligible or potentially eligible.

Many families are exhausting their own much needed resources in
order to keep their loved ones in & nursing home. These families are

private pay contract.

The® children of the very aged patient in the nursing home may’
themselves be elderly and with  limited income and resources, According to a
Government Accounting” Affice report on the cost implications of entering a
nursing home, more than 63 percent of:the families of nursing home residents
" have incomes under $15,000. Without our in¥ervention, we are seeing those
elderly children of the very aged impoverishing themselves as a direct
consequence of the private pay contract.

: 1 would likeyto ment1oh another problem-that has a bearing on this
{ssue. This problem centers on the admi_si%n of private pay nursing home

the first place. Nursing homes ,* unlike hospitals, are not required to screen
privately paying patients to determine 1f their care is even necessary or
appropriate. : ’ 4

o This.contr{buﬁe§ further to the problem of.waiting lists when an
admissfon is based less on the patient's need for nursing home care and more
on the patient's qb!11ty to cover the costs of the care.

" In New Jersey we attempted a partial solution to the problem by

requiring through regulation that a Medicaid-approved.nursing home could not

discharge a Medicaid-él1gib1?ﬁpat1ent if that patient resided in and paid the~
P

nursing home privately for. ériod of six months, This regulation mandated
that the nursing home keep the patient after funds haye been exhausted and

4
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grequently harassed and threatened with court action 1f thgy do not honor the -

patients who exhaust their resources for care that they may not have needed in .

’

H,, q
/"




201

4 ”

. . . . » .
{ accept Medicaid reimbursement, We also required under the State's Certificate
" " of Need program that any new facility agree to" allocate at least 35 percent of
‘o 1ts beds to Medicaid patients as a condition for approval. These poligies
have required constant vigilance and monitoring. While they are im ant
steps, they sti1l have not resolved ‘the major problem of the exisgym of
private pay contracts, ’ ’
. : ‘ - We need a- firm and clear federal policy on this 1ssue, one that will
. protect the elderly and their families when  -the need arises for nursing home
"care. We need a coherent policy that recognizes the.impact of the private pay
contract off the patient and his or her family, and also recognizes the
+financial considerations of the nirsing home industry.
We oye Sur seniors more than promises. We need to show them that we
are.taking a6fion to make their lives better. :

For their future, for our future.as public servants gommitted to the
o public good, we must aboTish the predatory practice of mandatory private pay

contracts, .
. Thank you; st a
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«Appandix 8

’ STATEMENT. OF GRETCHEN SCHAFFT
PRESIDENT OF GRETCHEN SCHAFFT ASSOCIATES, INC.
REGARDING RACTAI, DISCRIMINATION IN U.S.
M © © NURSING HOMES :
s There can be few topics-as important as discrimination against the
poor and disabled in nursing homes. I am pleased that my studies of »
racial integration in nursing homes in five Fast Coast cities, ungertaken

from 1978 - 1980, are relevant to your investigation,

Medicaid shoyld provide access to quality long-term care to those

_among the elderyy who are the mo$t poor and sick. In my research, 1

found that this goal was only partially met. Under Medictaid law, the

poot elderly may have their care paid for in nursing home institutions

by a combination of federal and state funds. This allows for the appear-

ance of great equity, but, in reality, can engourage a distinction to

be drawn between the elderly who have known poverty for years and those

who have recently exausted their financial resources. This distinction

impacts most heavily on racial minorities and tRe disabled who are most

likely to enter nursing home care with small savings, inade ate pensions,
‘ and multiple health care problems. ! N .

The difference between the nursing home residents who have private
funds to cover their initial care in the facility and those who do not is
of ten overlooked in discussions of equity of care. Accumulated assets will:
be Viquidated over a period of time, ostensibly leaving all residents equally T
impoverished.] These residents will ail need Medicaid support for their '
long‘term cdre.

However, for .the nursing home industry, there is a dual market.? Private

¢ paying residents bring more profits and often a lower level of care. It .

is to the advantage of the proprietary and non-profit nursing home to encourage.
those who are able to pay privately, even for only some period of time, to
become residents. Therefore, it can be a marketing tool for the facﬂiv

ident

offer the praspect of an easy transfer to Medicaid payments after a ¢er

nuniber of months or years. It-is also possible for the family of the r

to transfer assets during this period despite laws in some states that attempt
to inhibit that practicg. ' :

*

' The process of transferring from private pay to Medicaid is faciiitated

by the flexibility of the system. Eighty-seven percsnt of nursing homes
are certified for either Medicaid, Medicare or both. However, this dbee
not mean that all the beds so certified mUst be in use under that financin?.
It is quite common for beds tg be used by the nursing home for private paying
residents. If no such resident is available for the bed, a Medicaid patient
will then be given the place. In one complipnce study conducted by the
Office of Civil Rights, it was found that those facilities certified but not

, using Medicatd beds Were thosd most 1ikely-to discriminate against minority
patient admissions.d . , -
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which provides care fo e medically indigent.: The Civil Rights Act of
1964 guarantees that, fvet, it is apparent that there are nursing hames

1 which provide care ynder Medicaid payment to a selected clientele which
includes few, if any, minorigy residents. How can this he?

M1n0§ity and poor people should not be denied access to any facility

School integration was the primary target of Title VI of the Civil *
Rights Act; integration of health facilities was only seriously addressed
du¥ing the perfod bf time just prior tg.the fmplementation of Medicare and
Medicaid. As a result, desegregation health care facdlities has
resulted in routine implementation of the law and has evinced little interest
from enforcement agencies. '

Federal responsibilitie$ of the Office of Civil Rights evolved over
. the years to include foufr hasic components, First,Title VI assurances
from health facilities participating in Medicare and Medicaid are the
responsiblity of this office. Second, Title VI compliance plans ‘from
" state agencies are required to be submitted add approved, Third, the
ultimate responsibility for Adnvestidating complainde and non-complying
recipients of funds is vested in the Office of Civil Rights, although
actual compliance work may be done at the state level. Fourth, Title VI
“compliance reviews",or sﬂ!hial studies of compliance patterns, are
undertaken by the agency, .

The Justice Department has been involved with Title Vf since the
inception of the Act. In the mid-1970s, its responsibilities were enlarged
* to include oversight of other agencies and to set standards for agency
compliance with Title VI. At the time of my studies, the Justice Department
had not reviewed any hea]gh gare agency.

Despite the fact that the Justice Department collects Title VI complaints
from the funding agencies, federal officials reported in my studies that
there were few requests at the federal level to work on issues of compliance
in the health care arena. These officials were aware of few procedures
available to them to enforce compliance had there been complaints.
’ N 7
I'f ndrsing homes are often racially identifiable .and appear to be
. excluding the people who do not have private funds fof initial payments,
why are there not more complaints? Reasons may be found, in part, in the
implementation procedures. Every nursing home is checked for Title VI
compliance before 1t receives federal funds and once a year thereafter,
¢ State offices provide this fungtion, but the inspectors are often poorly
trained. In my studies it was discovered that files kept on compliance
inspections were not checked, and evidence of non-compliance in the
absence of specific patient originated complaints was ignored.

'[E T(:‘= , .v“' ' . »
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e "parped” their Medicaid status through "appventicinq as private patients,
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The requirenients of Medicaid funding are such that a velatlvely high
leve) of care is mandated for any patient.so coversd. This, in addition to
the lower Rvel of reimbursement-for care, makes the Medicaid resident a
high-cost, Yow-return patient for the nursing home. 1f sugh patients can be
__vdtstributed among a largely private paying clientele, and if they have
y they can be accomodated. Thiseresults in dVPnginﬂ out expenditures
among residents of different payment sources. R

The amount of staffinq required by the residents of nueedrg homes
affects the cost, of course. Residents needing skilled nursing care create
additional expense for the home, If these wsidents are covered by Medicaid,

re is often provided at a financial loss.

- In order to attr&tt private paying residents, non-governmental homes
Xtoabe an atmosphere that stresses the social-psychologica) model of care,
ttractive decor, programs that are in tune with the socio-economic
»‘ backgrounds of the clients, and resident services, such as beauty parlors
and recreation rooms are usually prominent. In comparison, the pyblic .
facilities stress a medical model and .tend to provide few social amenities.

From the viewpoint of the nursing home resident and the family members ,
the facility. that is located close to home is the most desired.6 Neighhorhood
homis«are usually smaller and morz personal than public facilities. Trans- , //
portation is likely to be adequaté, making visiting more viable.

For the person who needs nursing home care and cannot afford an initial
period of private payment, public facilities become the 1ikely placement.
The minority elderly are famili9r with these nursing homes and often
associate them with almshouses.’ While medical care can be superior in
public facilities, the appearance of the institutions is often unappealing.
Transportation is often inadequate or unavailable on weekends.

When family members dp not observe their loved ones in an institutional
environment at regular, frequent intervals, personal care is likely to suffer.
It is more difficult for government institutions to dismiss employees who are
not doing a good job than it is for private facilities.

The result of economic incentives to nursing homes to attract low-care,
private pay residents is a clustering of minority and high-care residents in
certain facilities in most localities. Home$ become racially identifiable,
and a pervasive attitude of "deserving" and "undeserving" poor filters into
the community. Referral patterns from doctors, social workers and ministers
reflect racial s&eering'of minorities into those facilities with high minority
concentrations, . ’ : ’
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There {4 obviously a mechanism for checking nursing homes for
comgliance, but there is no real enforcement of the equal access
requirement. The sanctions available to engourage compliance are
either too weak or too strong. The emphasis has always been on negotiation
and attempting to bring about conciliatian of Vendors with the law. If
this is unsuccessful, funds can be withgrawn, or,in the case of an
initial award of funds, withheld. As a Washingtgn official said:

"The federal government is in a peculfar position
because there are not enough providers of Medicare
. and Medicaid. They say, ‘Please provide these
services. They are needed.' But, on the other
- hand, ‘We ave going to regulate you {f you do.'"

. A

In my studies, I found that state officers in charge of comp?fhnce
were candid in stating that they did not enforce guidelines of Title VI
which state that nursing hopes should ytilize referral sourtes "in a
manner which_ assures™n equal opportunitydfor admission to persons without
regard to race, color, or national origid in relation to the population
of the service area". None of the state officers knew what was precisely
meant by "service area”. One officer said that referral agents, such as
doctors, social workers, hospital discharge’planners and community service
workers "have a little trouble with Title VI because, in their best Judg~
ment, they feel that a black man would be more comfortable with other
blacks." This kind of confusion and indecisiveness can occur because *

there are no specific quideljnes for admfnistering the enforcement activities. -

None of the state offices visited in my studips had a written policy
of action {f a nursing home was found to be out of compliance. One
Washington Office of Civil Rights official claimed that such records
simply do not exist. Compliance reviews, however, are received by the
Office of Bivil Rights, and do indicate serious inequities in service
provision. » " :

If enforcement officers are confused about the nature of compliance,,
nursing home administrators are as well. Eighteen percent of those
nursing home administrators interviewed in my studies said that they
did not know what was required of them under Title VI, and twenty-four
percent said they did not know what sanctions would be imposed if they
were not in compliance, ' )

Certainly, the public #s unclear ahQut what facilities exist for
their use. Interviews with families in flve cities indicated that few
were aware of the range of nursing homes in their community or which ones
had Medicaid support. Citizens depend upon the expertise of community
referral agents and are guided by them. Black families we interviewed
\ most often mentioned the large, public institutions as places where

. their elderly would have to get care. Most expressed reluctance to take
steps “"to throw the old folks away". One can applaud the family centeredness
of these people, but one must also remember that %t reflects a smaller range
of choice. Given the same referrals to proprietary and non-profit homes
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as others in the vommunity, they may have chosen to place a loved one
closer to home in.an attractive environment, It is clear that the
delayed placement 'of the 1nf1rm elderly takes a toll on the caretaker
which is often very serious. . ’

-~ My studies clearly show overrepresentation of the hlack elderly
in public nursing homes, Because of the stigma often attached to these
‘institutions,' the distance to be traveled to reach them, and the often
unattractive physical enviroment which they afford, this Cannot be:
claimed equal access uhder the law, Few complaints emerge from clients
of ¢he homes because they do not know that they are being denied access. »
They make the assumption that the private nursing homes are not available

~ to them because of cost.

Indeed, if nursing homes are allowed to maintain a system of
attracting private pay patients prior to assignment of Medicaid status,
that assumption is correct.  The initially poor cannot afford care in
these homes. :

It is clear that if the inequities of this system are to be alleviated «
a greater preci€ion must be given to the interpretation of the Title VI
quidelines as they apply to nursing homes., Racially homogeneous facilities
should be looked at carefully during compliance reviews,and intermediate
sanctions should be avaitable to officers in charge of ensuring compliance,
This might mean fines or cﬁtatiqns rather than withdrawal of funds or closure.

Technical assistance tn nursi%g home administrators in how to better
serve their conmunities without reyard to race, socio-economic class or
degree of disability is also an important step. Public information to the
consumer, at the same time, would encourage families to seek care to which

“ they are entitled. '

» Investiyation into the practice of "preserying" beds for the eventually
impoverished at the expense of the initially poor must be more thorough.
Sanctions against this behavior can also be developed which allow the con-
tinugd operation of the facility while punishing those responsible.

Nursing homes provide an invaluable service to the community. Anyone
who has needed their services knows that a well run facility is a blessing
to the patient and the family,  The nursing home jndustry is peopled by
a majority of professionals who want to provide a community service, It
s up to the government to- see that the incentives for doing so, without
regard to race or level of disability, are strengthened. The intent to
discriminate may not enter into the practices which result”in discrimination.
Yet, when policies allow the discriminatipn to. take place, and aven encourage
it througp disincentives to provide equitable care, that -discrimination becomes
institutionalized. We need to take Steps to ensure that that does not happen.
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Appendix 9

CASE HISTORIES OF VICTIMS OF DISCRIMINATION

TESTIMONY OF ANONYMOUS WITNESS

DEAR SENATOR HRINZ: . . IR

hd L]
- . -

We placed our .mother in a nursing home earlief this year., She
is ninety years old and a widow for fifty-two years.

Two of my sisters cared for her in their homes as long as ;hei:
health would pegmit, the rest of the family having to work full
time. Placing her in a health care facility was an extremely . .
difficult decision to make. although obvious that it was
necessary., A critical factor, flowever, was finding a facility

- which the family could feel comfortable with. Having discovered

the Yideal". facility, negotiations began with the administrator.

e told us that she would not be eligible- for a Medicaid bed for

one Year. Iy few days later, he told us that he could reduce that -
tejquirement to nine months, but to be sure to keep that. ‘
confidential. A few days later, he phoned to 'say that he would

. reduce that to slx months, but that was the very best he would be

able to do and that we were not to discuss it with anyone. '

During the pre-admission conference with the administrator, I

_asked for an explanation of the private pay requirement. He said

that the facilitfy was built as a private pay and later it was
dacidod that Medicaid beds would be made available on the \
condition that a one year private pay requirement be fulfilled.
lle made the point that he was making an extia special concession:
for our family. I then asked if we should make application for
Medigaid presently, llis reply was "Oh, no, wait until about the
fifth month", .and he would be glad to assist us with the
application. On the day of admission, his representative drew up
the contract which included the following exception: "The
undersigned responsible party understands and agrees that the
patient tannot be eligible for a.Medicaid bed at our facility
within (1) one year following admission". My gister who signed
thewontract, was afraid to question the one year stipulation or
the $™x month final offer, 'since the administrator had Jforbidden
her‘%aﬁdiscusa it with anyone.

A fow wecks later, we read a newspaper article by Bill
Stephena, Director of Legal Care Projects in Tennessee, stat ing
that this requirement is a violation of federal law., I contacted
Mr. Stephens ahd at his request’, sent him a copy of the contract v
whiting out names and dates in order to avoid possible
recriqznathns against my ‘mother. to

Subsequently, I was contacted by Senator Heinz's stalf to see .I
if 1 were willing to appear before the Committee. 1 consulted v
with the dther members of my family and they were strongly
opposad for tear of posstble recriminations against our mother.’

I feel obligated to hanor their wishes although knowing that
without testimony such as ours, these violations will likely
continue, forcing financial crisis upon many who may be far less
fortunate than we. It is in thekr behalf that I respectfully
submit this anonymous testimony. . .

&




TESTIMONY OF ANONYMOUS WITNESS

L. . ) »d “6 . - ‘1
 'DEAR SENATOR HEINZ:
My mother was placed in a New York'conwaleacent'hoépital-in ' . -
February, 1984. 1t will be necessary to provide you with
information about her backgrouhd before we gel involved in a
chronblogical development of what happened to, her in : -
approximately the last eighteen months. o <

. My mother was a resident of Brooklyn and had ‘lived there
throughout her married:life. She had three children and was T
7 widowed in 1954. After my father died, she lived in Brooklyn,
“ first alone, and then moving into an apartment with her sister.
This was an apartment her sister had lived,in appgoximately oo
thirty~five yeags at the time my mother md‘ed in with her. My
‘mother had a serfies of accidents in which both hip sockets were
removed and she was only mobile through the use of hand crutches.
She was able to maintain herself fairly well up to the time she
was eighty-five, or thereabouts. (She is currently eighty-
seven.) ‘At that time she had increasingly longer and longer
stays in hospitals, based on pains in her legs or heart problems.
Another problem was developing simultanevusly with her physical _ :
debilitation. She and my aunt, who had gotten along beautifully T
throughout fifteen years of living together, were now fighting .
- horribly. Each one accuging the other df being bossy and.having.
periods of time in which their only communication was by crying
and shouting. : o
My mother's doctor informed her that this constant upMar was
not good for her blood pressure and strongly suggested that she
remove herself from.the household. My aunt, at the same time,
was obviously having problems with'memory and my mother was
reluctant to leave her alone. It was a terrible problem of
needing each other and yet needing to be separated from each
other. When things worked well, my mother and aunt could
function, keeping house, getting the shopping done and doing-
whatever was necessary to maintain themselves in the apartnent,
in a minimal fashipn, o

About two years ago, with the long hospital stays that my
mother endured, it became very obvious that something had to ba
done. My Bister and I investigdted possibilities of individual
apartments, and -possibilities of placement in a genior citizen's
apartment. We found that housing in New:York was plmoat .
impossible to obtain; and that many senior citizen residential
facilities only wanted people who were ambulat0r¥ when they
arrived. Our problem.was that we had not inveastigated, this
situation soon“enough, thinking that the best place for our
mother. was where she wanted t‘;. be, whigh was at home.

.. .. . \‘ .
..~ In October, 1983, we attempted to find an alternative to my
mother ‘s return to the apartment. At the.time this wag not
. . . . \
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possible and my mother herself gought help through Medicaid.
Some time after October, 1933, my mother was placed on Medicaid
in dew York City and received dome flealth Care and llomemakers to.

helo her with her personal needs. This went on in an .,
intermittont fashion since she was hognitalized off and on until .

June, 1933, At that time, wy motner degided that she had to .
leave my aant and mwove in with one ofher children. She flew to ‘ '

Falifornia in June, 1943, and restded with my sister in the Hdorth
Bay Area until she had a mild stroke n January, 1944, After a
short stay in the h)qpltnl ant a onc month stay in 2 *
rehabilitation center,’ she was placed in a nursing homn Jsiuce she
had become incontinent and incompetent as well.

1 0 o
My sistoey conlucte )thc search Jor a nursiag home based on .
recommendat ions made by physicians and social workeys at the
Rehab Center. While in California, my mothier ha:d got applied for \
Hedicatld., My sister, 10 searching for Ztrsinq home, " found that-

the one most highly recommanded® oy physicians reguired that she

sl'jn a year's contract for private-pay and not make aany waves .
about obtaining Medicaid, The cost of this home is approximately o
51800 por month, which does not include incidental expenses which,

brings the cost up to approximately $2100 per month. My sisteg

acceptad the recommerndations after visiting the home and placed

my mother there. Sho refusedato fight them on the' rerquiremant of

private-pay for a year becauso she was concerned that the

treatment my mother would get on Medicaid would pe less than that

she would receive as a private-pay patient and she was also-

concerneid that they would not acvept her in the home unless gny

s1ater accepted the contract. iverything that 1 ‘tell you is ' ‘s
information derived from convcrsutlon with my sister.

At present, my mother has been in the home for 3evon‘moﬁths,
and according to the contract, would have to stay another [ive
months at privatv—pdy before they will consider acceleng her on
Medicaid. This is qettlnq increasingly Jdifficult., = .

I wish to emphasize that although my mother was a Medicaid
recipient in Hew York, thae fecar enjendered in my sjister by the
narsing home's potential refusal td accept my mother as a patignt
or the fear that she would not get good treatment essentiall
forend acceptance of a one year contract for full private-pay.

We are fortunate in that we could afford to protect our moLhor

, somewhat. I am concerned about people who have to accept nursing
homes of dubious reputation or adtept any place if 'an individual
is on Medicaid. It is an awful thing.to institutionalize a loved
one, particularly when one is insecure about the treatment he or '
she will obtain.

ERIC _ o
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TESTOMONY OF JUANITA GARRIER .~ %
. o o S . .

DEAR SENATOR REINZ:. = - ' . :
. . ’ . 4
My name is Juanita Caryier ‘and I am 30 ybars old! During the
- early sumter of 1982 it became .avident that my father-in-law
(hercafter referred to aa PauT) would need to be moved into g
nursing home. His health had been declining for-a couple of
years due to strokes and a severe case qf hardening of the
arteries. Paul was unabld to walk without the useé of'.a walker or
somcone's help, Ho was incontinent and showed gigns of losing *
control of other bodily functions. He-was able to feed and dress
himself although hoth tasks took him quite some time. He was a
happy, non-violent man, - : i
Paul was living at shome with his wife who Was approximately 73
years old. Since her own health was poor she could not care for
him any longer. on the advice from "Citizens for Better Care"
and other people, we ‘decided to ehock Paul into a hospital in
hopes that a social wopker there would have gome inflience with
area nursing homes. We were told that hursing homes would, accept
n patient soeoner if they came directly -from a hospital, It did
not work that way for us. ‘paul ended.up back at home and the
search was basically left up to his family. The following is a ¢ -
list of nursing homes I either called or visited during Auguet'
and September of 1942, : : ) ’ B T
. : . e
o In Augqust, 1942, I vigited A.Convalescent and Nursing Home in
Warron MI, and was told by the admittance director that they had
three beds available for | year's private pay at $40 per day., .
After the year was ended. they would then accept Medicaid, hut not:>
before. w

O Algo in Aujust, 1982, [ visited N.Y. dursing Home ‘in Sterling
Heights and was told by the Admittance office that they coutd
admit Paul within three to five days if we would pay privately
for one year qt a cost of $42 per day. After the year was ended
they would then accept Modicaid. : :

O In Sept. 1982 1 contacted P.A. Nursing lome in Armada, MI,
by telephore and was told by a representative that *they required
ohe year's private pay before they would accept Medicaid. "

o 1 also cantacted by telephone C.C. Jursing Home in Mt.
Clemens and in Warren, and was told that they both required six
months private pay before they would accept Medicaid. 1 must add
here that neither Paul or any of his children were financially ’
able to pay a nursing home for his care. He would definitely :
have to be admitted as a Medicaid patient.

During the second week of Septémber, 1982, 1 visited L. iursing

llome in Port Huron, MI, I had heard about the home through - R
friends of family maembers and went to see it. Mrs. F. was in
l'> - .
¥ ,
. R
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. c_har]o of udnwttln; and )nformvd us that th.cy had several bcdu ot e B
g' Cavailable fowMedicaid patiefts, It was a’new facility dnd so’ o
‘ ' far away that thoy were slow(to £ill all the beds. In fact it = - 4 &
’ was an hour and 49 mxnuth d by freeway fr housc. L
o While 1 Wil 17y Meg., ©.'s office she told me thag®ll, WNursing Home. -‘
cw hacl a [\L)llty in Detroit, about 1% minut'es from our house. * She 3 5
offered to call that faéiligy? for me to geo uhxt they had T J
avaitable. she talked to a qucrend who .said® thuy ‘had beds
Cavadlable but wmot- “Hedieaids heds™a Tbc way that Mes., F. ey
“explaihed it was that poriodxcqlly thidy would open their ,
admittance to*Medicdid patientsd. Onc- thny roculved an - , ) o s

< undisclosed number of them they would “close of 6" "admittance
except’ to those who could pay privately. Sdnce: wo had mo other
chorea, we admxtted’vaul to the Port Huron acxl\ty even thoudgh
it was so far Erom our homes . Mhe greatest hagdships were the
. middie’ of the night trips vhen nurses woultd call and aldvise  us to-
come riqght avay because the? didn't othink Paul would liva throngh’ -
thae night. .iad Raul been at L.'d Detroit Eacllxty we c¢ould have toe
gpent much more time Visitng hi ,1nstcad of so much time drlvan
back and forth. :

" hven thouqﬂ Paul was admittyed to E. oun September 19, 1932, 1
didn't stop looking for a homé, that was closer to ys. ~ In.
November 1 visited A.W. Nursind Home in Warren and spoke to Mrs,
M.. That facxlxty was -8till under construction anl was duetto
ogen some time in January, 19833 We had a good chance of getting °

pPaul admitted since the waiting list was not very .long. However , .
Mrs. Monden explained that they would only accept a,“certain ' .
number™ of Medicaid patients. After they had- nttqhned their ,-'Q-
‘quota of Medicaid patients you could only be admitted if you v
agreed to pay privately for one-year at a cost that had not been
determined at that point.

" a

We decxxbd to put Paul's name on their waitinq list in hopes
that he would be one of that "certain number" of Medicaid '
patlents that they would accept. We never received a call from
A.W.. As it turned out we didn t need their facility. Paul‘died
on January 19th, 1983.

r o - .
Full Tt Provided by ERIC. f 9




Ly . ’ - e . . . . o 'rn

~ ‘”-.,ls] . .‘. . . ) . o .
o . “,,'213' o v "...-.'l g | .' . p

: N ooy LT . B
. » a - o f
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Family Prachee Conter

. . A
:, MEM SO KHONVILLL AL HATANOUGA S HASI UM GAGKSON .~ . ”
- . . - . : L - - 4

_Octobor 19, 1984 . , o E v

s . . c Ta »

Mr. James Saivie - s K I T o ’
<Al 8. Senate - . e . /- - >
Specinl Committee on Aging ~ ~ - . & SRR
 Room SD-G33 - - G
.. Washiigton, D¢ 20510 - 0r N ; ] ) L
a L R '.‘, B o . . a PO ’ v 9
- Dear Mr. Saivie: | , s PRFRS . B

" . . .ot .
Thank you for pqrmit'ting me to'purtl'cipntc in your efforts for our senior citizeps,
« » Thisqletter will provide sdo of theinformation yolt"l' tequested when we talked by -
. ) ' .

-'yhono last woek, 1 trust it'will be of some help .to you.
. . /

’

Severnl patiénts como to mind- that
nursing home because they were on
ubilities were such that they w
so frequent that | thought it wa

ave beon delayed or refused admission into a
edicaid and not full pay, or their physical dis-
d roquire considerable nursing care. This has been ¢
a common practice with all nursing homes, In re-
flecting back, 1 camsrecail one ¥Yacility in the community that has presented no partic-
ular difficulty in admitting pati®qts., This facility has been a skilled care. facility,
» and they have indicated to me that as of the first day of Decembor this year, they will -
. no longer‘be a skilled carp facility. 1 talked with the administrator who said -there
¢ were many reasons for making this.change. The disallowance of thoir charges, the diffi-
culty with keoping records, and the massive,amount of guidelines’that has beefi sent T
have made it impossible as well as-a low financial return to continue in this type of
*  service. This {s goingto create & health care crisis for those pationts who need
: skilled care In our areh since this is the last facility rendering that type of care in -
a community that s ovpr 50,000 people and ip a trade area that serves one-quarter,
million patients, ’ .

rt P
The first case that 1 would like to biing to your attention is Ml‘s.\,t.'R'. who is approxi-
mately 80 years of ago, hasgovere congestive heart failure, organic brain syndrome,

- and mitral valvulat dlseusof This lady had been. in a facility and admitted to our hos-
pital on two occasions duae fo dehydration, and in order to combat her dehydration and
give hor adequate caloric iptake, the decision was made to insert a gastrostomy tubo,
This lady made phenominal improvemeént, became somewhat oriented and much casier to
manage, and her quality of 1ife was much improved, The problem we had was with tho
nursing home whon they learned that she had had the gastrostomy tube placed., They gave
‘the family and me considerable anxiety because they stated that they would not accept
gastrostomy tubes into thelr facility which is an intermediate care facility, After
pleading and negotiations, the lady was readmitted. Sometime later she developed ,

. congestive heart failure that was of acute nature, was hospitalized, and afte fow

B days had grecovered, but it was felt that she might need intemittent oxygen thifrapy. .

At this time the family was again told that they would have to seek a skilled care

facility, -After intervention by my partners and the family, the facilfty did teke

her back, dnd she is now doing well in this facility.
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Another patient that 1 would like to mention is & person who was admitted to our

hospital on @ fi]guroshrgicxll service with transection of the cérvical cord which
Jrendered him o quadriplegic, After four or five days the neurosurgical service

detemmined that ey had nothing furthér to offer him, and since wee had heen con- ' * 4
sulted on him mcdic‘a‘llly as family physicinns, we were responsihle.for his care. 1 L
worked many wecks and called actually all over this state and n,some other arcas ‘

in the nation trying&to find o step-down unit trom a hospital. This man wis never

flcr epted tor any type df care other than. hospital care, and if my memory serves me,

he survived somewhere between 90 and 120 days in our hospital where all we could do

was support him. Ultimitely we did lose this patient, but much of the care that he

received dvey the Iast two to two and uuu-hflf months could just as well have been

rendeved in a skblled.care,facility, yet we wore unahle to get him into such-a |

facility. . . Y -

The Following are hospital patient$ now who with the exception of Mr. W. have ‘heen

ready for discharge for 10-1S doys: »

'

N N
Mr. R. is an 83 year old male, admitted .to hospital 9/24/84 with stroffe, shingles,
organic brain syndrome, diahetic {insulin,dependent), Tatal Care, Medicare and
Medicaid. Pre-Admission Evaluation mabled 10/12/84, .and the social worker from the
nursing home reviewed the PAE prior tojsending it to Nashville. The nursing home .
refused the patient because-of confusfon; the rationale heing they-nre trying to even
aut patients requiring total care and belng constantly olserved with more alert and’
self-care patients, :

.

Mr. 1. is a 79 year old male, admitted to ho'spitul 9/16/84 with organic brain symdrome,
dehydratiof, renal insufficiency. He 1lves alonme; has g sqn in Memphis, Tennessee, \
and -a step -daughter in I1llnois.” Nl has Medicate, but Medicaid eligihte when the

mirsing home accepts him.  TheyPAE was sent on 10/14/84; the nursing home social

worker reviewed and visjted, then refused admission becauSe of mental status..

Mr. W. is a J4 year old male, admitted to hospital on 8/2/84 with diagnosis of heart

disease. He has Medicare and Medicaid eligible. The PAE was sent 10/1/84 with no ’

follow up from thé nursing home. Since waiting for an 1CF bed, the patient has had

v another heart attack and now has tube foedlngs and oxygen. He nceds skilled care.

Mrs, Mc is a 63 -year old femal®, admitted to hospital 9/23/84 through the emergency

room. Her attending physigian was out of town, and the physician covering the emorgency

room admitted the patient for dehydration and elevated temperaturc: she had a stroke

in 1975, She s Medicare eligible 1977, hut not eligible for Medicaid., She has been

skilled care since admissjon to a nursing home one and one-half years ago. Six months

ago the family Zcmmc delinquient in payment; therefore, the nursing home refused to

avcept the patidnt batk. She has feedlng tube andl trach. She was eventually placed N
in another facility only after receiving nssistance “through the Department of:Human

Services. She was discharged from the hospital 10/15/84. ’
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! 1 vlll tukc your advlce and take this mattor to tife Governor's Task Force amd the
Adult Protegtive Sorvigoes Comrnittoo with which I am privileged, to work, ut it will
he samo time before. T ‘can appear. with this committee simply bécause of the dutlo';

L} thut I hnvo hero in thig.¢linic. . . .
)
I"m losed are copios of articles that have rmently been pubiished in The Journal .of
“.the Tennvssee Modical' Association. .Thege are for your evaluation a's to some of the
things thut we have heen doing here at the grass roots level in serving as advocacy
' for the-¢ldetly. As a physician I do not feel that I can be concerned only with a
porson's medical problems, but I wust bo congerned.about his/hor- soclal gnd ecopomic
problems thnt bring an impact on the hoa‘tfh care status, R

Thank you again for nlldwing mo to sorve in this anall ndvocnqy irole for our older
cltizem. . . .

'

Sincorcly 'ymlrs, . . ) . v .
it LMD o |
( loidr B Clack M, O .

Curtis B. Clark, M.D.

Assistant) Professor of . o ! ] , N Ve
Family Medicine T
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TESTIMONY OF MARILYN DAY KRIM §

DUAR SENATOR HELINZ: . : . '

This testimony states a sequence Of events concerning Marguerite o :
Louisville, Ky., who is now in~the H.M. nursing facility in
Loulsville, Ky.. Mrs. D. is my mother and is now 86 years old.

A problem developed when my mother fall and broke her hip on August
27, 1983. She was livng in Sholom Towers which is a HUD facility in
Louisville when the fall took place. It was the second hip fracture
in 1-1/2 ysars. She had surgery and was in Baptist Hospital, East
Louisville. .After 19 days stay in the hospital I was notified by the
social worker in the hospital that my sister and I had to move my " .
mother in two days. .l was appointed Power of Attornay while uﬁm was .
in the hospital and her assets were approximately $24,000. The only
income she had pas a World War I widows psnsion of $50.40 per month.

My sister and I investigated nursing homes for mother and due to
the short time we had to.plaae her we chose J.M. Nursing Home 1p e
Louisville, which is not a Medicaid home. We moved her to J.M."
Nursing liome in September 16. 1983. Her recovery wasn't as speedy as
we thought. We decided to move her to a Medicaid home as her assets
were being exhausted. We had planned to move her after Christmas,
1983. The first of January my husband had a heart attack which

. postponed moving mother to a Medicaid home until March, 1984. - .

We cliecked various homes and as an example the Lutheran home -in
Louisville said they roquire 18 months of private pay to get a i
Medicaid bed. We next went to P.T.V. Nurding Home in Louisville and
they require twelve months of private pay for a Medicaid bed. Then we
went to H.M. Nursing Home in Louisville and my husband and I talked to
tha Assistant Administrator, Margarét* H.. She said, "Don't expect to
put your mother in here for two months and expect Medicaid because it
has happened before and-thé family has to taka the loved one in their
homes”. Ms. {I. Bald.to give .the homa at least three months notice to
apply for a Medicaid yed. She also said that "floatiflg Medicaid beds"
were available. We moved mother into H.M. Nursing Home in March 19684,

b

In June, 1 stopped the social workér, Debbie M., in the hallway and
tald her mothers funds were going down and sha told me to take a minj~
vacation .with my husband and upon our return she would ask Ms. H. if v
there was a bed and if givan the okay it would take six months to do :
the papger work. 1 did not approach her again until July 19 and I
asked her to .start the process for a Medicaid bed and ahe told me I .
had to move mother -out as there were novMedicaid bed t Hillcreek at

. this time. Ms. Morris said there would be‘a two to three year wait at

H.M; Nursing Home. Shs advised us we may have to move your mother to v ’

Indiana or Weq‘etn Kentucky for a Medicaid bed. - ‘
In shock 1 made an appointment with the Administrdtor, Shirley R., ‘ ) ::
the neXt Uay. Ms. R. said everything Ms. M. said was true with the :
exception that mayba wq could find a Medicaid bed closer to
Louisyille. I-told Ms. R. that &nother move may kill my mother because
she cannot adjust to changes: Ms. R. told my mother could make the
change but I can'tl I feel 1 know ny mothet's mind far bDetter than

she does. Mother's physician called Ms. R. at my request to advise
her that another move for jom ¢ould cause a,decline in her health.

\ . , o o
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That afterncon I came to vislt my mother and Cindy V., “social
worker, asked mo to come to her office which I did., She closed the
door and sat in front of me and shook het finger in°my face many, many
timos and told me Dr. Q. had called and she wanted me to understand my
mother had to pay in order to stay there.

L4
‘i‘ My husband and I went down to the Department of Human Resources to
try to get a Medicald bed for mother and was*told that mother had to
bu abksigned to a Medicaid bed before  they could start the paper work.

The same day we went to the Dapartment there was only one intermediate
cara bed in Louisville,

I was given a gensumer baok called "A,vlaco to Live" publinggs by
the Kentucky Cabinet for Human Resources. This s a very helpful book
"y that families should have before selecting a“home for youf ldved one.
. Thdére should be a law that families should be given a eopy of this
book when Belecting a,a nursing home before instead of after the fdct!

. N .

‘\\ I'm angry and hurt in my cause. ] pray something can be done to
curtatl the pain that 1 have had to go through to stop the nursing
home 1ndustry of taking advantage of lay peopla. Nursing homes (not
all of them) take your money and when the moheyY. i8 gone amk you to
leave and you are not fully informed of youk status when placing your
loved ones. We feel as though we have been deceived.

. I'm praying for a miracle. 1 have taken ig#f burial funds to pay
the month of Septoembor, 1984, For my mom's sake, I hope I can keop
hér at y,M, Nursing lome. .

3

I havé tried in vain to resolve the problem with/parloua pulic
officialg. f

H.M. Nursing Home is owned ﬁy a major national nursing home chain.
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, September 27, 1984

Thv Honorable Senator John Helnz, Chulrman
Senate Special Committee on Agling .
Ly Room (33 Dirksen Senate Offlce Buildlng
Washington, D.C. 20510
Dear Senator Heinz:
My name is Qrace McOee. 1 am eighty-two years old and 1 llve in
Tuoomu,'Wauhlngyon. 1 appreciate this opportunity to tell you ’

about my experiences when trying to find a “nursing home placement

for my brother in Pierce County.

L started taking‘care of my brother 1in % My brother 18 blind
and only has the use of his left side. His right lgg 18 ampu-

tated above the knee. 1In 1978, hls Wife called me from Oklahoma
to.tell me that Bhe was not able to take care of him. She whenry

‘two years older than 1 and she had not been well. If he utuyeg -

tn Oklahoma ha was going to have to go to a nursing home, 80 1

went to pick him up. I brought my brothar to Wnahington und

_tried to take care of him. The Wdahlngton State Chore program , L

gave me a'ome hele four houng & day py .gfnding ina ,berjuonal care ‘

worker. The rest of the time I was dn duty. 1 became quite 111,
« brother needeé additional help and because of the strain of’

having to care fgp him I was not able to regain my strength., I i
|
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placed my brother in a nursing Aome for about six mdnths until I-
cou{d bring him home agaln and take .care %f hfh. On two other

occnslons 1 had to place my brother In a nyrsing home “emporarily
until | was strong enough to bring him home and §ake care of him.

LY f )
In the spring of 1984, I became 111 again and the doctor said
. ] .

.. that I had to put my brother 1nra nursing home becauge I would

ERIC -
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never get well 1f 1 continued to try to care for him.

4

« . ~ B

My senior case manager was‘Brian Hake with Good'Somar}tan Aging
Services, which is funded by the Arwed Aggnoy on Aging. g was "
trylng to help me [find a placement for my brother. For several
wenpks he contacted almost -every nursigg home in Plerce COunty and
we could not find & home that would admit my brother. Some of
them were honestly-full, One day in April, Brian called a *
nursing Aome in Plerce County and was told that the facllity
would not take my brother because there we;e no rooms. They .also
told him that they were only taking Medicare and private pay
patients. ‘’he very same day, 1 called the nursihg home,
described my brother's condition and asked 1f there was a room.
Thgy asked ne how he was going to pay. I told bheT private pay.
1 thought 1'could mortgage my home to pay for it. The nursing
home told me to came up‘und choose a room. Brian Hapke woa'there

wiéh me when 1 made the call.

?
-
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After the telephone call and thk response that the nursing home

L X3

gave us, Brlan and 1 contacted Jane Beyer. She 1s.a lawyer at

’
Puget Seund Legal Asslstance Foundatlon, who is funded by the ‘

- Area Agency on Aging and the. Legal Beﬁvihea‘Corporntion to pro-

vide frée legal services to pedble over age sixty 1n Plerce

County. She 1mmed1utely sent & letter to the nursing home Bnying

that the Washington State Bureau of Nursing Home. Afrnirs .
construed the nursing homq'q Mediocald provider agreement tq pro=- .
vide that the only reason a nursing home could reject someone
seeking admisslon was because the nursing home did not have the ’
capacity to provide approprlate care to theﬂindivldunl.

TharerorF, a nursing home in Washington State could not deny

somebody admiasion baséd only upon his or her status as a ' *
Medipnid-recipient. Within two weeks, after several phone calls

and meetings with the:nursing home, my brother was admitted. The
owner of the nursing home cul‘ed me and gave my brother a cholce.
‘twee‘n two nursing homes. My brother now 18 recelving adequate

énre‘nnd 1 finally am able to take bot%er carJ of myself. /ﬁ

-

When this occurred Jane Beyer also notified the Wanhlngton Bureau

[

of Nursing Home Affalrs, the agency responsible for l1censing and

C ) . *
certifying nursing homes. .We got a letter bn%k from the State

’
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Attorney Ueneral's Office. They aid not take any action againat
.the nursing home. Rhther._the& suggested that we contact the
county prosocutor or the U.S. Attorney. They stated that what
happened to my brother appeared to be a violation of federal Qta-
tutes prohibiting thefprﬁctloe of requiring private payments as a
precondition to a Medicald reciplent being admitted to a nureiﬁg.
hope. In a conversation wiéh a representative of the Bureau of
Nurulng.Home Af'fairs, my lawyer was tolq thaf the state felt itsg
hnﬁda wero tlede because the only remedy that they had whan
Medicaid diaermination occurred was decertifing a-nurslng homp
ffom participation in the Medicaid program. The state is reluc-
tant to do‘thla becauhe there is such a shortage of nuraing'home_
beds for Medicald reciplents. In another case In Thurston
County, Washlngton, the Attorney General's off'ice wﬁote back to a
- lawyer at Puget Sound Legal Assistance Foundation after she had’
written a letter to the Bureau of Nursing Home Affairs when a
‘. cilent had been dénied admission to a nursing home becbuae of his
Mcdicald status. The letter from the Attorn?y General's ofrioe
suggested that the lawyer consider filing a third party benefl:
ciary lawsult against the nursing home because, again, the qta~
teue only real remedy whAs full decertificatlion and they did not

'S

feel that they cowld take any action. "~ .

Q
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5 1t would have been helpful to myself and others facing this v

prob;em it the f'ederal or state government ¢ould have taken some
uctf%n against the nursing home. Nuﬁainé’homeq should be prohi-
bited trom refusing uémisalon to a Medicald reciplent 1if a bed 18 .

. avallable in the Fuﬁiiity. If a nursing home violates this pro-

. visioh, it should have to pay a penalty t6 the govérnmenﬁ and .
also ahbdld be required to reimburse families that had to pay the
private pay rate to a nursing home when thelr fgmily hember.waa
eligible for&Medicaid. I also belleve that individuals should be

able to bring a private cause of action against nursing homes

’
*

-that discriminated against them«

)

I am happy to see the United States Senate is concerned about
people like me who haée tiad such difficulties- trying to find a
nursing home that will take care of relatives who are Medicald
;;clpionts. 1 do not want others to have té‘endure the same

problems and pain that 1 did. Thank.you so much for this oppoﬁ-

tunity io tell you about my experiences.

Sincerely,
T
_)L.onx«_nh_~N*¢Jl,~):&;J\N
R . ORACE MSGEE .&@

- -TMYM,W’L“
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TESTOMONY OF WILLIAM SOHINKI

’ . . '. d
RN My name ls William Sohinki and I am 61 years of age.’ 1 wish to ‘gfp
e presont the' following facts concerning my father-in~law, Jacob - .
Bromberq. : . R ’ , e
In' 1977, my father-in-law was bacomi ng increasingly more seniile anJ”_
-incontinent. My mother-in-law at this time had to go to the ho¥pjtal
-for & gall bladder operation, 8o we took my Father-in-law to §ui home
Lo in Clark to take carg of him. As my wife and 1 bothbwork, wo had tao
';‘. hire a nurse to stay '‘with him during the day until one of ws came

hQme.

o When my mother-in-law qat out of the hospital, she also came to our
' ‘home to recuperate. As.my father-in-law's condition worsened, my
.. mother-in-law agreed to put him in a nursing home of her choice.
- Accordingly, in October 1976, we spoke to officials at the uurn%n
home, asking if he would be acceptable as.a Medicaid patient an*they ,
.,aspured us that this would be no problem. : When a bed'Waaqavailéble
‘they would call us., . e

1
)

In February, 1977, they telephoned my wife at work asking that ope
of us mget with them to discuss a pledge to their building fund.

Hcee my hourd were more flexible, I arranged to meet with them. At
meet ing, they indicated that his name was at the top of the

sion Llist and {f I pledged $10,000 to the building fund he would
admittod. I told them that it was impossible for me to contribute
$10,000 as 1 wans stil] paying oft three College educations for my
children. They then qaid that il I didn't pay the $10,000 he would go.
to the bottom of the a@ission list. . :

»
e

. N . )

Several weeks later, I returned to try to bargain with -them and
they asked for S?SOO,-&hich I' indicated was still too high; and we
finally agreed on §$5Q00. Of this, $1000 was to be paid prior to
admission and the balance over a four year period. A few weeks later,

“the first $1000 having been paid, he was admitted, ‘

.I
He passed away on July 2, 1977, Since then we have received
numerous letters from collection agencies trying to collect the
balance. Had he been treated humanely, as a res{dant of a Home, we
would have made every effort to fulfill our pledge. As this was not
10, 'we feel no obligation to do so. : g

’
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TESTIMONY. OF STEPHANTE WALCHAK

3

w3
o
1
'

DEAR SENATOR HEINZ:

On October 28, 1982, my father Stanley B atry, age 88, was
"baiing released from the ﬁdnpttal after suffering a stroke, the
, qtor and Soclal Setviceq contacted me about putting him in a .
. ) wq sing Home, since 1 woudd be unablc to care for him. v

Mlit's dtfficult £loding
tried fpr, 3 daysi. |, Finall
¢ sSterliny ‘\‘eighbs, 1. :

wurling Home with a Yed available. 1
' I ‘located N.N. Nursing Home in

Fra ﬂlc,:l ﬁxgned an aqrdgment stating I would provide for his
carq,add I'had &cﬂpay $1,4340 that day, The doctors predicted my : .

* Dad Woyldn*t 145t ‘oo longind since I loved him and Wanted the '
+  best ddre for hkm, {1’ tho\aqm well maybe I could swing it for a .
.- ghort time he had } ft.  H# had Blje Cross which covers 6 weeks

of Nursing éare. t. my!Dﬂd lingeted and the monthly expenses
e * were mounting and bills weve coming in, I Panicked. My daughter .
v visited me and called “Cntizena for Better Care", the Michigan :
opbudsman organizdtion, ! Y'faid apply for Mgdicaid on October 28

and was approvad retrqactive to October 1, but when I took the
LEOTM to the Nucsing Homd office, I was told I was obligated to

pay since 1 algned e ¢ohtract.

Citizens for Detter Carn»came to my rescue. A man from Lansing
! . contacted the nursing hqmo administrator, who called me up and
: made an appointment with ie. Thay then informed me that my Dad
hal a pension bacause of h}s .Blue Cross and 1 informed them that
¢ my Dad hadn't worked sinow 1946, and I was paying for his Blue
" Crogseout of my ;e&iremenf pension. Mr, Gaynier then informed me
it w&id $2100,90 in May, my Dad could.qgo on Medicaid effective
o July%l 1983, he died July 31, 19a3.
* o ¥
- '] paid a wogal dt §3, 033 out of my peraonal funds and my own
retirement penalonuaftek my Eather became M#dicaid eligible.

. ’ o . .

v
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Appendix 10 :

TESTIMONY OF FRAN SUTCLIFFE, DIRBCTOR
Nursing Home Hotline Patrol .
St. Petersburg, Florida

-~

DEAR SENATOR HEIN%:

My'nnme is FPran Sutcliffe., For the past ten years, I have been
asgisting families ip finding suitable nursing home placements
for members of thein family. This service is free and my-efforts
are completely voluntary, ’

It disturbs me to continue to receive reports from families
that nursing homes certified under the Medicaid program are
demanding six months to a year private pay bhefore accepting a
patient undpr the Medicaid program.

private pay demands’ are no longer written into contracts as

they were a few years ago. The industry has been convinced that
this is an illeqgal practice, so contracts have been rewritten
removing that demand. Unfortunately this does not prevent oral
demands and oral agreements which cannot be documented. Many
times 1 have asked families to give me & written statement
supporbing the aral request and agreement on their part for a

-private pay period. Because of the extreme nursing home be:i

shortage, due to the Certificate of Need system, families are 4’
afraid they will be black-balled by all nursing homes. They are .

simply afraid to give such information in writdng or et it be .
known they have complained o anyone. ) 43ﬂ

When the Medicaid program is reviewed 1 sincerely hope some
adjustments can be made in federal legislation which will protect
these very valnerable families from the blackmail they must now
tolerate in order to secure ?uraing home care,

¥
.
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